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The FEE SIMPLE is published semiannually by the Virginia State Bar, 1111 East Main Street,

Suite 700, Richmond Virginia, 23219. It is distributed to members of the Real Property Section
of the Bar.

Anyone wishing to submit an article for publication should send it in Microsoft Word format
to Tracy L. Byrd at tracyleebyrd@gmail.com. Authors are responsible for the accuracy of the
content of their article(s) in the FEE SIMPLE and the views expressed therein must be solely those
of the author(s). Submission will also be deemed consent to the posting of the article on the
Real Property Section website, https://vsb.org/RP/groups/RP/rp-newsletters.aspx.

The FEE SIMPLE reserves the right to edit materials submitted for publication.
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Charleston, WV 25314 Old Republic Insurance Group
(703) 850-1945 (mobile) 7960 Donegan Drive, Suite 247
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Email: hbreedlove@oldrepublictitle.com

SPRING 2024 SUBMISSION DEADLINE: FRIDAY, APRIL §, 2024

THE UPCOMING MEETINGS OF THE BOARD OF GOVERNORS OF THE REAL PROPERTY SECTION
OF THE VIRGINIA STATE BAR WILL BE HELD ON:

FRIDAY, JANUARY 19, 2024 AT 1PM
WILLIAMSBURG INN, WILLIAMSBURG, VA

FRIDAY, MARCH 1, 2024 AT 11AM
KINGSMILL, WILLIAMSBURG, VA

VSB ANNUAL MEETING
FRIDAY, MAY 31, 2024
VIRGINIA BEACH, VA

Visit the section website

at
https://vsb.org/RP/groups/RP/home

and
for the Real Property Section Fee Simple Journal
https://vsb.org/RP/groups/RP/rp-newsletters.aspx
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LETTER FROM THE CHAIR

Sarah Louppe Petcher, Partner, S&T Law Group PLLC, was born and raised in Paris,
France. After a stint as a family law attorney in Fairfax, Sarah became General Counsel
of the Northern Virginia Association of Realtors where she fell in love with real estate.
During her tenure at NVAR, she learned not only about running a real estate association
but came to understand the full picture of the real estate industry in the US. With this
unique perspective, she partnered up with Toula Dreifuss to form S&T Law Group and the
1031 Exchange Group with the goal to provide services to Realtor associations, real
estate brokerages, real estate agents, and members of the public involved in real estate
transactions. Sarah received her Bachelor of Science and Bachelor of Arts degrees from Northwestern
University, and her J.D. from George Mason University School of Law. Sarah is currently serving as the chair of
the Real Property Section of the Virginia State Bar and has previously served as a Governor and Area
Representative; She also served on the Young Lawyers’ Conference of the Virginia State Bar when she received
the R. Edwin Burnette Jr. Young Lawyer of the Year Award in 2007. Sarah lives in Falls Church, VA with her
husband and two daughters. She tries to return home to France as often and she can.

Dear Members of the Real Property Section,

I hope this message finds you well. As we navigate through the ever-evolving landscape of real estate
law, | wanted to take a moment to address some of the key challenges that real estate practitioners
are currently facing in the state of Virginia and how your participation in this Section can ensure that
you stay abreast of these developments.

Market Volatility and Uncertainty: The real estate market has experienced significant fluctuations in
recent times. From rapidly changing property values to shifts in demand, practitioners must stay
attuned to these fluctuations and be prepared to provide informed advice to clients amidst
uncertainty.

Regulatory Changes and Compliance: Virginia's real estate regulations and laws are subject to
revisions and updates. Staying informed about these changes, particularly those related to zoning,
land use, and environmental regulations, is crucial to ensure compliance and avoid legal pitfalls.

Remote Transactions and Technology: The rise of remote transactions and technological
advancements in the industry have streamlined many processes but have also introduced new
challenges. Ensuring the security and authenticity of electronically sighed documents and online
transactions is paramount.

Affordability and Fair Housing: Housing affordability remains a critical issue in many parts of Virginia.
Real estate practitioners need to be well-versed in fair-housing laws and work towards providing
equitable housing opportunities for all, while also being aware of potential legal implications related
to affordability initiatives.

Title and Boundary Disputes: Title issues and boundary disputes continue to be challenges in real
estate transactions. Keeping up with changes in the law is essential to prevent potential conflicts
down the line.

Land Use and Development: As urban areas expand and evolve, land use and development disputes
become more complex. Practitioners must have a solid grasp of local zoning ordinances and
regulations to facilitate successful development projects.

Changing Work Environment: The COVID-19 pandemic has reshaped how legal professionals work.
Balancing remote work arrangements with the need for in-person meetings and court appearances
requires adaptability and effective communication.
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Ethical Considerations: Real estate practitioners must uphold the highest ethical standards in their
dealings. Navigating potential conflicts of interest, maintaining client confidentiality, and ensuring
transparent communication are ongoing responsibilities.

Litigation Trends: Understanding emerging litigation trends in real estate is crucial. From disputes
over purchase agreements to landlord-tenant issues, staying aware of current litigation can inform
best practices and help avoid legal pitfalls.

The Real Property Section’s Board of Governors and its area representatives work diligently to assist
you in navigating this ever-shifting landscape. Over the last few months we have launched new
programs: a video library on key topics which impact your day to day practice; a new e-newsletter
called The Fee Tail now hits your inbox regularly with timely case law updates and articles written by
your colleagues; a mentor-mentee program created by our Membership Committee to bring new
lawyers into our field; and a similar program our Title Insurance Committee is working on to bring
students and recent graduates into the settlement field. Additionally, our Programs Committee
delivers timely, engaging, and challenging content year after year at our Advanced Real Estate
Seminar (March 1st and 2nd, 2024 in Williamsburg) and our Annual Real Estate Seminar (May 14th,
2024 in Northern Virginia and in Richmond and online on May 21st, 2024).

These are just some of the exciting developments spearheaded by our dedicated volunteers. This
year, it is your leadership’s goal not only to increase our membership but to make sure we provide
content and deliver value to all our members so that we may see an increase in your participation
into the Section’s committees and programs. | encourage each of you to stay engaged with the Real
Property Section and take advantage of the resources and networking opportunities it offers. By
sharing insights and experiences, we can collectively work towards addressing these challenges and
advancing the field of real estate law in Virginia.

Thank you for your dedication to the practice of law and your commitment to upholding the highest
standards of legal excellence.

Best regards,

Sarah Louppe Petcher
Sarah@SandTlawgroup.com
Chair, Real Property Section
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VIRGINIA LAWYERS WEEKLY 2023 LEADERS IN THE LAW
AND UP-AND-COMING LAWYERS

Virginia Lawyers Weekly has announced its 2023 Leaders in the Law. Among the honorees are the
following members of the Real Property Section:

Benjamin D. Leigh, Troxell Leigh, Leesburg

Olaun Simmons, Vanderpool, Frostick & Nishanian, Manassas

In addition, Virginia Lawyers Weekly announced its 2023 Up & Coming lawyers; among the honorees
are the following members of the Real Property Section:

P. Thomas DiStanislao, Butler Snow, Richmond

Rachel E. Hinson, Pender & Coward, Virginia Beach

The Fee Simple, on behalf of the section, extends congratulations to the 2023 honorees for their
contributions to the practice of law in the Commonwealth.
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THE LIVING LIBRARY PROJECT
By The Video Library Subcommittee of the Membership Section of the Virginia State Bar

In September, the Membership Committee of the Section began unveiling sessions, or “chapters”, of
the much-anticipated Living Library Project. The Living Library Project is a series of video productions
featuring Section members presenting on various topics of real estate law. The first video in the
chapter features a discussion of title insurance by presenters Kay Creasman (Chesterfield) and Kevin
Pogoda (Manassas), both of Old Republic National Title Insurance Company. This first chapter
consists of three videos, including two solo presentations by Kevin and Kay and a combined
interactive session with both speakers.

In November, the Committee will release the next chapter on real estate litigation featuring
presenters John Altmiller of Pesner Altmiller Melnick DeMers & Steele, PLC. (Fairfax) and Michael
Derdeyn of Flora Pettit PC (Charlottesville). Scheduled for release in the first half of 2024 are
additional chapters on easements, land use, and foreclosures. The Committee plans to develop new
programs and release an informative new chapter on the second Wednesday of every other month.

While the format will remain flexible to accommodate the topic at hand, generally a dual-presenter
format will be used in the videos, with fifteen to twenty minute individual presentations, followed by
a dialogue of similar length between the two presenters. This setup gives viewers the type of keen
insight as when discussing with a colleague the issues, challenges, joys and pains we encounter in
our real estate practices.

The presentations are accessible to all members of the Bar but are composed principally for the
benefit of present and future Real Property Section members. The Living Library Project is intended
to promote professionalism in the practice of real estate law; to acquaint newer members of the
Section with practice areas that they may not have considered; to provide an overview to experienced
Section members who may be considering expansion of their existing areas of practice; to celebrate
the knowledge and accomplishments of the presenters; and to serve as a tool for recruitment of new
Section members. As the disclaimer to each chapter states, the videos are for “educational purposes
only” and are not intended to “constitute legal advice.” Instead, the chapters are created to provide
the viewer with an overview of the respective topics and are neither designed nor intended to answer
specific questions or address specific fact patterns.

There are several methods of accessing the Living Library chapters. When each chapter is released,
the public hyperlink to the YouTube channel of the Virginia State Bar will be disseminated to the
Section membership and the new Virginia Bar Association ListServ via an e-mail blast. This e-mail
and the public hyperlink can be forwarded by the membership to any friends, colleagues, or
associates who might be interested in accessing and viewing the chapter. In addition, the chapters
will be referenced in future editions of The Fee Simple. Finally, the chapters are accessible by the
Section membership on the Virginia State Bar web portal under the Real Property Section webpage.

To help the Committee tailor future videos to the needs and suggestions of the membership, a short
survey is appended to each chapter. A portion of the survey is set aside for comments regarding the
contents. Viewers are requested and encouraged to complete the survey for each chapter, as the
Commiittee envisions an ongoing commitment to updating and revising the presentations in order to
best reflect the wants and needs of the audience.

Committee Members:

Larry McElwain - Imcelwain@larrylawva.com
Rick Chess - rick@chesslawfirm.com

Nana Yeboah - nyeboah@pesner.com
Vanessa Carter - Vanessa.Carter@wrvblaw.com
Harry Purkey - hpurkey@hrpjrpc.com

Karen Cohen - Cohen@gentrylocke.com
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HOW | GOT INTO TITLE INSURANCE AND WHY | STAYED
By Kay M. Creasman

Kay M. Creasman is Vice President & Virginia State Counsel for Old Republic National Title
Insurance Company. She has been a Virginia real estate attorney since 1978 and worked in
the title insurance since 1992. She'’s active in the Real Property Section of the VSB, the Real
Estate Section of the VBA and the Virginia Land Title Association. She is a frequent speaker
and author for VaCLE as well as Old Republic Title and VLTA.

The short answer as to how | got into the title insurance industry is that | answered a blind ad
in a newspaper after I'd been an attorney for 15 years. The ad was looking for someone who knew
real estate law and was able to write and teach. Objectively, it was a perfect fit for me. I'd been
working in real estate since | first moved to Virginia in the middle of law school. | did in-person title
searches my last year and a half of law school. (No electronic access in the 1970s.) The work was
interesting. | liked working out puzzles, figuring out a chain of title, determining with certainty who
owns 100% of the real estate, establishing legal access to the real estate, and defining the land to
be purchased. Nothing has changed with this aspect of title work. We still figure out the chain of title,
piece together who has inherited and who has been omitted, how the pieces of real estate fit together
so all the acreage and boundary lines are established and how the owner is entitled to access to the
real estate. It's fascinating work.

Having something that is interesting and challenging is critical for my mental well-being. The
title insurance industry has given that to me and is why | will stay as long as I'm mentally able.
Currently, a significant number of articles are written about attorneys (and others) obtaining a work-
life balance. It's an ongoing process, not an end goal. When | decided to go to law school, | worked
in a different industry that at that time had a mandatory retirement age. | wanted a job | could enjoy
but never had to retire, something | could do forever, as long as my mind and physical health allowed.
When | decided on law school the lack of mandatory retirement was one of my three purposes, the
other two being to work with small businesses (which | have done) and to be a tax attorney (which |
have never done.)

Becoming a tax attorney was not an option when | became pregnant with my first child
simultaneously with taking the Bar exam. No way was | working 60 hours a week with an infant. If
you read the articles by Pam Faber and Cynthia Nahorney in the last issue of The Fee Simple you will
notice a reoccurring theme. Family has a way of changing work plans, especially for women, from a
historical perspective. In five years, | had three children. | worked full time teaching undergraduate
and graduate business students at Virginia Commonwealth University for 7 years, but it was not
interesting enough for me to want to do it full time forever. | was not and am not that interested in
research for research purposes with little if any practical application. | liked teaching enough that |
taught part time in the MBA program at the University of Richmond for the next 14 years. In the
meantime, | answered the advertisement and began my adventure in title insurance working for one
of the large national title insurance underwriters.

You hear about ducks taking to water. They naturally want to swim. That pretty well sums up
my relationship with the title insurance industry. Being a title insurance underwriter calls upon a wide
range of legal knowledge, far beyond real estate. For example, you must know about wills and trusts
to determine who inherited interests and who has authority to convey an interest in real estate; about
tax law to determine if IRS liens have the potential for being filed, or once filed enforced; about
criminal law to determine when and how incarcerated felons are able to sign deeds, powers of
attorney and other forms needed to establish or convey title to real estate; contract law to know
whether an agreement is enforceable or void due to the rule related to perpetuities (and you thought
this was just a law school exercise); construction law to know when mechanic’s liens apply; civil
procedure to determine when the statute of limitations applies (over the years I've seen my Civil
Procedure professor and both of us are amazed at how much | use the information learned there
since | never have had any desire to be a litigator, at how often | read pleading to determine what is
happening); domestic relations/family law to determine what liens apply at what time when the
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parties are divorcing; business organizations to be able to determine who has authority to sign
documents; commercial transactions (UCC) to know if a loan is usurious, or if a note is negotiable, or
if a UCC statement needs to be addressed; bankruptcy law to determine if a debt is enforceable or
not against real estate after a bankruptcy discharge; agency law to know how to explain to title
insurance agents they are not an Underwriter's agent for settlement purposes; conflict of laws to
address those situations with out of state or out of country wills, trusts, power of attorney forms or
other documents; etc. About the only areas | haven’t dealt with are admiralty law (even though we
often discuss piers and waterfront property on navigable rivers, bays and the ocean), U.S.
constitutional law, torts (unless it relates to a judgment or bankruptcy issue) and federal civil
procedure. The examples above are truly the tip of the legal iceberg. Title insurance opens you to
the practical application of almost any area of law, including litigation which is part of the claims
aspect of the title insurance business.

| stayed with the national underwriter for 3 years but then due to administrative changes was
ready for a different employment situation. Instead of moving to a different underwriter | partnered
with a non-attorney settlement service provider (it was the late 1990s) to own and operate a title and
settlement service. We spent a lot of time working on legislative matters because | am a firm believer
you do not need to be an attorney to provide title and settlement services. Attorneys are needed but
not for mundane repetitive work of conducting closings. That work is clerical to a great extent. The
next ten years | was working non-stop, long hours and being able to put three children through three
different colleges in three different states without debt for them or my husband and myself. That was
the goal. By the time the last year of college was paid | was ready to stop working such long hours,
and to be more efficient with the time | did work. That necessitated a move back to working for a
national title underwriter.

Working with Old Republic Title is the perfect fit for me. | have a partnership with the other
attorney underwriters in the office, even though all of us work remotely. These are people that |
genuinely like and enjoy debating the merits of case law, statutes, or just language to be used as
exceptions or requirements in title commitments and policies. At the same time, | don’t have any
pressure of billable hours or meeting income requirements. | have the flexibility to research matters
that agents bring to us or that | find of interest. | can speak at seminars and webinars sharing the
results of my research and my personal experiences, to focus on matters that can cause problems
for those that own real estate, and to train others to be able to identify issues. The primary goal is to
identify problems and eliminate them prior to them becoming an issue.

One of the best things about working in the title industry is | don’t have to be a pure lawyer.
In this industry we evaluate risk and can determine when a novel solution is appropriate to be able
to insure a transaction and have it close in a timely manner. As an attorney there were matters |
would want cleared up — obtain the court order, button down the potential for a problem to arise; but
as a title insurance professional | recognize when the risk of loss is hegligible and that if a problem
arises the cost to cure it would be relatively small. Often this means inventing a solution which
protects the insured as well as the title underwriter but may not have been used before, at least not
as far as | know.

At the beginning of this article, | spoke briefly about work-life balance. | fashioned a career
that worked for me and for my family. Starting when my youngest was 2 %2 we began traveling
mostly during the summer with the first trip being to Alaska, and the northwest United States. My
husband and | viewed this as our early retirement, enjoying time with the boys while they enjoyed
being with us and we had the physical stamina to go whitewater rafting, hiking and exploring nature.
By the time the youngest was 10 or so we’d traveled to every US state except Hawaii. When the
younger two boys were in high school, we fulfilled one of my husband’s lifelong dreams and took a
trip on the Amazon River in Peru. Since we were there already, we began with a trip to Machu Pichu.
All my children love to travel but the middle child became an archeologist who now works in Jordan,
Egypt and The Sudan. Most of these trips occurred prior to my entry into title insurance but it certainly
lends itself in this day and age to the flexibility of no longer needing to choose family or career. You
can have it all.
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MY JOURNEY IN REAL ESTATE

By Stephen Gregory

Sit down and get comfortable because this is going to be a long ride. You may be excused when
ennui sets in, though.

| left college 14 hours short of my degree because | felt | had no direction for the rest of my life. |
went into the family business and opened a bicycle shop,® but | still felt | was stagnating mentally.
During this time, two of my bridge partners started law school, and listening to them talk about it
interested me and convinced me this should be my career. | finished my degree (in English, which
has served me well as Editor here) and applied to various law schools.

My journey in real estate began with matriculation to what was then the International School of Law
(now George Mason University School of Law2) in a brownstone walkup at 14th Street and Rhode
Island Avenue in Northwest DC. | had made it to #3 on the wait list to attend UVa Law, but rather
than wait another year, | decided to enroll in ISL, with the thought and the representation that it
would be accredited by the time | graduated.

We were an eclectic group; almost all were older (some considerably so) than the average law
student, and most were working to be able to attend. | took a night-shift job with the Department of
Defense, converting service personnel paper files to microfiche. (Recall that in 1973, a fire destroyed
many US Army personnel files.) Classes and work took up 14 hours of each day, leaving little time
to study, much less eat and sleep. It likely also contributed to a bout of mononucleosis, and the
combination of factors landed me on academic probation. | knew | had to change something; |
switched my classes to night so | could work during the day.

At that time, | was dating a woman who worked for a law firm that did a lot of real estate. She said
it would help me after graduating if | could get a job in law, and she helped set up an interview with
a firm she knew that also specialized in real estate. Phillips, Kendrick, Gearhart and Aylor in Fairfax
employed law students as title examiners, and they hired me to report to the well-known and
respected John Hamilton Aylor. To learn how to search titles, PKG&A had me shadow Bob Teates for
a week; Bob was also a law student, but he had a few years’ experience.

Back then of course, the land records were all in 25-pound deed books in the courthouses; Fairfax
land records were in the basement of the old County Courthouse under the watchful eye of Deputy
Clerk Esther and her only-slightly-less cantankerous assistant, Gene (who was also the person who
made copies for the searchers—by taking apart the deed books and running the pages through a
copy machine). The denizens of the record room were a motley crew:

e What was affectionately then called the Cuban Mafia—those who had managed to flee Cuba
before or soon after Castro had taken power: Jorge Fernandez; Miguel Munoz and his son
Mike; Dr. Pondo; and others whose names | have forgotten.

1 Yes, that was me on American Pickers.

2 | refuse to call it the Antonin Scalia School of Law. True story: after being on academic probation
my first year, | brought my grades up and graduated with honors. It didn’t say “with honors” on my
diploma, so | went back to the school and told them how hard | had worked to get there. | was told,
“here’s a letter you can take to a printer and have it added.” To this day, | have never displayed my
law school degree.
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o Gerry Kidwell, a lawyer with the old Davis & Ruffner3 firm in Alexandria; Gerry’s brother, Don,
who occupied the slow winter months by compiling lists of such multiple-index grantors as
railroads or people hamed Smith.

o Fred Garner, an attorney with Hazel, Beckhorn, & Hanes, cat lover and life-long bachelor.
Gerry Kidwell loved to antagonize him by greeting him on arrival with “Morning, Fred. Ran
over a cat on the way in.”

e James Francis Xavier “Jimmy” Power, one of the tradition-bound old-timers.

e James B. “Jack” Lockwood, affectionately “Cap’n Jack,” retired person who did occasional
title searches.4

e Joe Burdette, an imp who wasn’t above pranking Jimmy by taking a loose page from a deed
book and telling Jimmy here was the copy he wanted. We worried if Jimmy’s heart could
take it.

o Sylvia Herb, one of the few women title-searchers at that time. The record room people were,
to their credit, gender and color-blind.

e Bill Johnson, head of the title department at Boothe, Prichard & Dudley. Bill researched his
ancestry and found that at some point, the “t” was dropped from his surname, so thereafter
he was Bill Johnston.5

o Tim Witter, who started at PKG&A as a “runner” but became one of the more knowledgeable
title examiners they had. Tim had a TR6 that | coveted from my time owning a Spitfire and
GT6, but that’s another story.

e Chip Millard, Keith Cruttenden, and Don Wells, at that time with Pioneer Title. Later, it would
be my first title underwriter; Chip then went to work for Minnesota Title (now Old Republic),
and | signed with them. More on this later.

There were others whose names | may have forgotten, and for which | apologize. Know that even
without recognition, you are a part of this story.

Anyway, after a week following Bob Teates around, | was given my first title to search. And of course,
it wasn’t routine. Back in the chain of title, | found a deed from two brothers with no reference to
their mother, who had been in title ten years earlier. Searched the will index; no entries. Again, there
was no internet research available; if you wanted to search obituaries, you had to go to the newspaper
office. Instead, | looked her up in the phone book.¢ And of course, she was listed. Took the search
back and told Mr. Aylor what | had found, and that | didn't know what to do about the gap in the chain
of title. He asked me if | had called the number, and if not, why not? Somewhat humbled, | went
downstairs and dialed the listing. That led to the following exchange:

[Male Voice]; Hello?

[Rookie Title Examiner (me)] May | please speak with Mrs. ?

3 Courtland Davis refused to add an “and being” clause to deeds prepared by the firm. He claimed he
had no intention of helping lazy title examiners perform a search, and they could use the grantee
index without his help.

4 If you're ever in Fairfax, take a look at the “Covenant Not to Abandon” recorded in Deed Book 4189
at page 679, between Jack Lockwood, Gerry Kidwell, and Jimmy Power. It was reprinted in the Spring
2018 issue of the Fee Simple.

5 Bill was at Stewart Title when | joined them in 1979—see below.
6 Kids, ask your parents what a phone book was.
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[MV] Who?

[RTE] Mrs.

[MV] You mean Maw?

[RTE] Um, well, | think so, yes.

[MV] Onh, hell, boy, she been dead over 10 years now.
[RTE] Oh, um, well, she’s still listed in the phone book.
[MV] Yeah, we just never took her name off.

The RTE, of course, took this information back to Mr. Aylor,7 who couldn’t stop laughing. And that
was the first moment that | knew real estate law would never be boring.

About a year later, Bill Johnson approached me in the record room and asked if | would be willing to
come to work as a title examiner for Boothe, Prichard & Dudley (BP&D). It would mean a raise;
PKG&A was paying me $5,000/year (not bad money at that time), but BP&D was offering
$6500/year. | went to Walter Lockowandt, the managing partner of PKG&A in Fairfax and asked if
he was willing to match BP&D’s offer; without hesitating, he put his hand on my shoulder, wished
me well, and said they would miss me.

The real estate section at BP&D was one of the most respected in the area, if not the state. Leading
the department was Dennis McArver; among the attorneys in offices down the hall were Michael
Bradshaw, Courtland Traver (no stranger to readers of this journal), and Sheild McCandlish.

John F. Kennedy, at a dinner in 1962 honoring Nobel Prize Winners, remarked, "l think this is the
most extraordinary collection of talent, of human knowledge, that has ever been gathered together
at the White House, with the possible exception of when Thomas Jefferson dined alone." That could
have been said about Fairfax Sheild McCandlish at any gathering of real estate lawyers. His
knowledge was encyclopedicg; he could tell you from memory the citation, court, date, and decision
of cases for any issue or problem that came to his attention. The only person I've known in this state
who had a similar storehouse of knowledge was the late Doug Dewing (also no stranger to readers
of this journal).

Anyway, BP&D represented a number of builders and so had projects in quite a few counties in the
Northern Virginia area,® and | became the out-of-county examiner. My sojourns took me to Arlington,
Alexandria, Prince William, Fauquier,1° Loudoun, Clarke, and points west. | became friendly with the
clerks in all those counties—which | learned was invaluable after | started practicing.

7 Side note: John Aylor had a secretary named Joyce who typed so fast that an IBM Selectric couldn’t
keep up with her. To this day, I've never seen anything like it.

8 Again, this was in the days before computerized research. You might, | suppose, say his knowledge
was AmlJur-ic or CJS-ic since that was the Lexis of the day—multiple volumes filled with references
and cross-references, all by topic.

9 Reston was a BP&D project.

10 Fauquier County then wasn’t as densely populated as it is now. The treasurer at that time was a
Mr. Cox; he pretty much knew everybody in the county. You didn’t have to do a title search in
Fauquier; you could just walk into Mr. Cox’s office and ask, “What can you tell me about the William
Smith farm out on Route 229?” And he would likely say, “Oh, yeah, they got it from Joey Johnson in
1965, and he inherited it from his parents. There’s the Jones farm to the west and Jackson to the
east. All of them share a driveway off 229. Nice people.” Gail Barb was the chief deputy clerk in
Fauquier then; now, almost 50 years later, she’s the Clerk.
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| always said driving was easier than working, but | had to time all the trips to the outer counties in
order to get back to DC for classes in the evening. Traffic then wasn’t what it is now, but parking
near the school was a bit of an adventure. One brutally hot August evening, | had just left classes
and was waiting at a traffic light when a woman in a fur coat walked over and knocked on my window.
It was at that point that | began to question the wisdom of attending night classes in the area of 14t
Street and Rhode Island Avenue.

Sometime around 1978, the school moved into the old Kann’s Department Store in Arlington, and
that store parking lot was a godsend. In those days, it was possible to take the bar exam before you
graduated, so in February 1980, | and some of my classmates trundled down to the John Marshall
hotel in Richmond for the two days of anxiety and self-inflicted pressure. Scott Street, then secretary
of the Board of Bar Examiners, used to greet the room of test-takers with a story I'm sure he felt was
amusing: he told us that one time a student finished early and while he was waiting for time to expire
decided to “connect the dots” of the filled-in ovals of the multiple choice section of the exam. When
he did, he found that what it revealed was a picture of the Hotel Roanoke—which was where the next
exam would be for those who failed in Richmond. Nervous laughter.

In May | got the good news and was sworn in as a member of the bar in June.

Even though | had four years navigating the real estate world during school, | wasn’t sure what |
wanted to do with my career. | took a job with a sole practitioner | had known from outside the legal
world, but real estate wasn’t a part of his practice. That internship lasted two years and ended rather
abruptly—but that’s a story for another time. | decided if ever | was going to go out on my own, there
was nho better time to try it; | was a little older than other lawyers who were two years past graduation
and figured if | went with another firm, it (opening my own practice) would never happen. | rented a
room in an accountant’s office, built bookshelves out of 2x4s, got my Dad’s old desk, and set up
shop. As you can imagine, it took a while to build up clientele, so | fell back on what | knew—doing
title searches for other lawyers. It did pay the bills!

After a couple of years in that 8'x8 room in the CPA’s office, | needed more space. Luckily, two
attorneys | had known for a while who specialized in real estate had space open in their office. One
of them said to me, “Let me tell you why | do real estate. You can close the file in 30 days, the people
leave your office smiling, and you get your fee in certified funds.” | moved into their office on Maple
Avenue in Vienna and was able to hire a support person (back then called a secretary). To give you
an idea of the times, | invested $3000.00 (!) in a TRS-80 model 12 computer—with its 8” floppy
disks—and a compatible dot-matrix printer.

Upstairs from the law office was a real estate brokerage. My uncle worked there as a realtor, so |
became friendly with the other realtors in that office. Eventually they began referring their clients to
me to handle their closings; | must have done well because the number of cases steadily increased.
I was doing my own title searches then, and at some point | was talking in the record room with Chip
Millard who told me about the commissions title agents earned on policies they issued. By then,
Chip was with Minnesota Title; | sighed with them and gained another income stream for my practice.

By the end of the decade, | was again out of space. | rented an office with a conference room in a
commercial condominium a block away, and added an attorney whose practice was not real estate.
By this time, interest rates had fallen from the mid- to high-teens they had been just a few years
earlier, triggering a tsunami of refinancing. Again—more space. | bought the office downstairs and
kept the one | was renting; | also added another attorney who did have real estate experience.

Heady times, indeed—but it all changed drastically in the early ‘90s. First, banks and financial
institutions were allowed to get into the title insurance business, and a substantial number of them
decided to take advantage of what they perceived as a cash cow. Large banks opened their own
agencies; smaller state and regional banks joined forces under a “bankers title” umbrella.
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Then the Virginia State Bar proposed a rule that real estate transactions were the practice of law and
could only be performed by a licensed attorney. This led to the response by the legislature of passing
the Consumer Real Estate Settlement Procedures Act (CRESPA). With lay agencies being blessed by
the legislature, non-attorney agencies proliferated and flourished, primarily through free-market
competition.

The last factor was that the booming economy of the 90s went into recession. Much as it is today,
home sales and refinancings became stagnant. The real estate practice | had worked so hard to
build was now struggling. Two offices went down to one, as did the number of attorneys in the office,
followed by support staff. By this time, | was an agent for Stewart Title, but the change in market
circumstances made me concentrate on practice areas other than real estate. Even so, 20+ years
after my introduction to real estate and the law, it still was the most appealing practice area to me.
It was—and is—never dull or mind-numbing.

In the late ‘90s, Stewart had 2 underwriting counsel in the Northern Virginia area—Michael Smith and
Walter Wilson. Walter took advantage of an opportunity to take over Delaware for Stewart, so
Michael needed an assistant. The thought of not worrying about making enough to cover payroll and
other expenses was intriguing; | accepted the position of underwriting counsel in the Fairfax office.
Even though | had a good knowledge of title work, learning what | needed to know to be effective
and helpful to Stewart’s agents was daunting. Michael, however, was and is a tremendous mentor.
Each day and each issue | addressed (with his guidance) made me more comfortable and more
competent, and it wasn’t long before | felt that | had found the place where | wanted to finish my
career.

It was during my time with Stewart that | became active with ALTA and VLTA. | came to know not
only Stewart’s title agents, but through the land title associations, agents with other underwriters as
well. All had their charms and quirks, but inevitably, they all became friends.

Shortly after | started with Stewart, Michael brought me the West Virginia Code and told me | was
now in charge of underwriting for that state. | protested that | didn’t know anything about West
Virginia law; he told me not to worry, they weren’t that different. (Ha!) At that time, Jim Jones was
the West Virginia state manager, operating out of Stewart’s Richmond office. Jim would visit agents
there once a month or so, and | went with him on occasion. Eventually, Jim and Stewart parted ways,
and | volunteered to take over managing West Virginia as well as underwriting. | would spend one
week a month in West Virginia; the beauty of the state and the relaxed lifestyle therel! was in stark
contrast to the chaotic life of the DC Metropolitan area. | finally was able to convince Stewart that it
nheeded a brick-and-mortar office there, and | was just the person to open it. October 2004 marked
my move to “almost heaven,” although | continued to serve as Virginia underwriting counsel as well.

Utopia was not to last, though; with the recession of 2008-09, mine was among the positions Stewart
eliminated and | soon found myself back with a law firm in West Virginia, in the real estate
department. The change in career direction only served to remind me of the passion | had developed
for this practice specialty, leading into areas of real property law familiar and unfamiliar. The old
dog—new tricks axiom was front and center every day at the firm, even in the principles with which |
had had the most exposure over the years.

Still, | missed the underwriter side of the profession. In 2015, the opportunity presented itself for
me to return, and | happily accepted. Even with the breadth of my experience over all these years,
on the periphery are areas of real estate law of which | only know their existence.12 We are fortunate
to have in this section and in this bar members who practice in all aspects, from the mundane to the

11 Alas, those days are gone.

12 Think, for example, maritime law, Native American issues, water rights, etc., to name only a few
that have relation to real property law.
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esoteric, and they are only too glad to be able to assist when the need arises. We are the epitome
of a tight-knit community.

| often wonder what course my law career would have followed had my girlfriend of so long ago not
steered me to real estate. For me, this path was ideal—no regrets. Had | known then what | know
now, well, | wouldn't have made any different decision. | suspect lawyers who have devoted
themselves to other practices may feel similarly, but real property has afforded me the career and
the lifestyle that suits me best.

| warned you this would be a long ride; if you stuck with me to this concluding paragraph, thank you.
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STRIKING A BALANCE:
THE IMPACT OF AIRBNB ON HOMEOWNER’S ASSOCIATIONS

By Hayden-Anne Breedlove

Hayden-Anne Breedlove is the co-editor of the Fee Simple and is associate counsel for Old
Republic Title. She attended the University of Virginia for her undergraduate studies, with a
double major in politics and history, with a minor in French. She then continued on to law
school at the University of Richmond School of Law, where she was the President of the
Real Estate Law Society and the recipient upon graduation of the Carrico Center Pro Bono
and Public Interest Award. She clerked for the Honorable Judges of Henrico County Circuit
Court and is now enjoying working in the title insurance industry as associate counsel.

In Virginia, a homeowner’s association (HOA) is defined as a non-profit and non-stock corporation
that is responsible for the management and maintenance of a planned community or condominium
development. The HOA is typically governed by a board of directors elected by the homeowners, and
is responsible for enforcing the rules and regulations of the community, as well as collecting
assessments from homeowners to pay for common expenses.

According to Virginia law, an incorporated HOA is formed when the developer of a planned
community or condominium development files articles of incorporation with the State Corporation
Commission. The HOA is then responsible for managing and maintaining the common areas of the
community, such as roads, sidewalks, parks, and recreational facilities.

Homeowner’s associations (HOAs) are a common feature in many neighborhoods in Virginia, and
these organizations often have rules in place that can affect the ability of homeowners to rent out
their properties on Airbnb.

According to data from Airbnb, as of 2021, Airbnb had over 2 million listings in the United States,
and it is estimated that the platform has seen significant growth since then.

In Virginia, Airbnb has seen a steady increase in the number of listings and guests. According to data
from the company, in 2019, there were over 20,000 active listings in the state, with over 2 million
guest arrivals.

One of the main concerns that HOAs have with Airbnb rentals is the potential for increased traffic
and noise in the neighborhood. Many HOAs have rules that prohibit short-term rentals or place strict
limits on the number of nights per year that a property can be rented out.

Another concern is the potential for damage to common areas and community facilities. While
Airbnb hosts are required to have insurance, some HOAs worry that this will not be enough to cover
any damage that may occur.

It's important for homeowners in an HOA to be aware of these rules and restrictions before deciding
to rent out their property on Airbnb. In many cases, it may be necessary to get permission from the
HOA before listing a property on the platform.

It's also important for homeowners to be aware of any state or local laws that may impact Airbnb
rentals. In Virginia, there are currently no statewide regulations on short-term rentals, but some
localities have passed their own rules and restrictions.

Overall, while there may be some challenges for homeowners who want to rent out their properties
on Airbnb in an HOA community, it is still possible to do so with proper planning, research, and
communication. Homeowners must be aware of the rules and regulations set by their HOA and must
comply with any state or local laws that may impact short-term rentals.
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1. INTRODUCTION

While millions of homeowners fell behind on mortgage payments and were at risk of losing their
homes to mortgage foreclosures during the COVID-19 pandemic, many others were facing another
foreclosure crisis- the loss of their homes due to property tax lien foreclosures. This strict and often
rapid tax lien foreclosure process has created a lesser- known plight faced by homeowners who have
fallen behind on their property taxes. The impact of property tax liens are especially harsh for heirs
who inherit property without a will or who have not yet gone through probate. The heirs of the
deceased owner may now own the home, but if their names are not on the deed, they are not the
record owners of the property. This creates what is known as heirs property, or a “tangled title”
situation.

Heirs property owners may be unable to obtain loans or grants for home repairs, get homeowner’s
insurance, or access utility or property tax assistance programs because they are not record owners.
It is not uncommon for years to pass after the death of the original owner of the home without the
property taxes being paid. Heirs may not receive notice of amounts due for property taxes because
they are not the record owners of the property. By the time heirs realize the amounts due for property
taxes, it is often soon before a tax sale, or after the sale has happened, and options are limited. The
amounts owed are usually too high to pay in one lump sum to stop the sale or redeem the property.
If one heir is able to pay the amounts due, they may not want to take on the burden alone without
other heirs contributing. Selling the property before a tax sale for a reasonable amount to cover the
tax debt might be difficult if there is not clear title or if there are heirs who do not agree on selling.
The upcoming tax sale is also usually advertised in public records, and investors may try to take
advantage of family members by offering to purchase a partial interest in the property quickly for less
than fair market value.

While most states offer tax exemption and relief programs, they are usually limited to the record
owner of the property. Heirs who inherit a home intestate will face difficulty accessing these programs
because their names are not on the deed. By requiring this, many states exclude legal heirs from
property tax relief options that could lower their tax burden and help them save the home. Further,
establishing formal ownership of the home is difficult, costly, and time consuming and often requires
the retention of an attorney.

This report will discuss the process used to place a lien on a home when a homeowner falls behind
on property taxes and eventually foreclose on that property if the homeowner cannot pay the amounts
in a certain period of time. We then discuss the unique issues heirs face when the record title owner
passes away and leaves an overdue property tax bill. We review five sample states-Florida,
Mississippi, Michigan, Texas, and Pennsylvania-and the policies they have, or do not have, to assist
heirs with property tax bills, focusing on homestead exemptions. The report concludes with
recommendations for protections states can implement to prevent property tax foreclosures and
preserve homeownership.

2. THE TAX LIEN PROCESS

All states have laws that allow local governments to place a lien on a homeowner’s property for
failure to pay property taxes. Many also impose liens for other municipal charges, such as a water
bill or unpaid fines for property code violations.? If the lien is not paid within a certain period of time,
the city or town can auction off the lien or the property, typically for the amount of the taxes and fees
owed. The procedures involved with tax lien foreclosures are complicated and are rarely updated to
ensure that the process provides sufficient protections to prevent the unnecessary loss of homes.

While each state has unique laws regarding unpaid property taxes, most states first provide a
homeowner with some type of notice of delinquency regarding tax amounts. If the taxes are not paid
within a certain period of time, a tax lien is placed on the property. This generally occurs by operation
of a state statute. Tax liens almost always have priority over all other liens, including mortgages,
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regardless of when the tax lien is placed on the property. If the tax lien remains unpaid, the tax deed
or tax lien certificate is sold or assigned to a third party, or the property is taken by the local
municipality.

Tax Deed Sale

In jurisdictions where the property itself is sold at the auction, the purchaser receives a tax deed,
providing full title in the property, subject to any redemption period. This is a tax deed sale. The tax
deed is sold at auction to the highest bidder, and the proceeds are used to pay off the tax debt along
with all fees, interest, penalties, and costs owed to the municipality. There is generally never a surplus
because the bidding process at auction is not competitive.

Unlike at a traditional home auction, purchasers typically bid on the amount of taxes owed, not on
the value of the property.2 The tax deed purchaser can then sell the property at fair market value if
the owner does not redeem by paying the taxes plus interest, fees, costs, and penalties within a
certain period of time. Any surplus from the sale is usually kept by the purchaser. Examples of states
with tax deed sales include Alaska, California, Delaware, Georgia and Hawaii.3

Tax Lien Certificate Sale

In other jurisdictions, a tax certificate is sold to a third party who pays the tax debt and receives the
right to collect on the tax debt with interest, costs, penalties, and fees. Examples of states with a tax
lien certificate method of tax sale include lllinois, Maryland, the District of Columbia, Florida, and
Indiana.? If the tax debt is not paid within a certain period of time, the purchaser can then initiate a
court action or administrative process to obtain full title to the property, stripping the homeowner of
all interest in the home. Investors are particularly interested in tax lien certificates because they
make a profit by charging high interest rates on the outstanding amounts due or selling the property
for fair market value after only paying the amount of the tax debt.

Taking Without Sale - Strict Foreclosure

In some states, there is no sale at all, or it may not occur until after the property is transferred. The
taxing authority or local municipality simply executes on its lien by taking the property. This is similar
to the process no longer permitted in most states that is referred to as “strict foreclosure” of
mortgages. After the owner is given notice of the tax lien and a period to redeem, the local
municipality takes the property free and clear of all liens if the owner does not redeem. Once the
property is taken, state law generally provides a procedure for final disposition of the property. In
Michigan, for example, the property is initially forfeited to the county treasurer for unpaid taxes and
fees and then sold at public auction to the highest bidder.5 In Minnesota, the property is initially
forfeited to the state for unpaid taxes and fees and then sold at public auction to the highest bidder
for not less than the appraised value.® However, the Supreme Court recently struck down the
Minnesota tax foreclosure process as unconstitutional. Any state with a strict foreclosure process
faces a likelihood of having that statute struck down.” As a result, many states are rewriting their tax
foreclosure laws now.

Redemption Periods

Regardless of the jurisdiction's property tax foreclosure process, before the final stages of a tax
foreclosure, many jurisdictions give a homeowner a redemption period to either cure the outstanding
amounts owed before a foreclosure or reclaim the home by paying off the amounts owed after the
foreclosure. Particularly in jurisdictions that allow tax lien certificate sales, the right to redeem can
be so onerous as to be illusory. Some of these jurisdictions allow the tax lien certificate purchaser to
charge excessive interest rates on the taxes owed that can be as high as 50 percent, depending on
the jurisdiction, in addition to penalties, costs, and fees. This makes it extremely difficult for many
lower-income homeowners to pay the amount owed within the prescribed time. If the homeowner
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does not pay the inflated amounts, the tax lien purchaser can then sell the home and usually keeps
all of the proceeds of the sale, even when the tax amount owed is a fraction of the value of the home.
The homeowner faces a devastating loss of home equity as compared with other auction sales such
as a home mortgage foreclosure auction that requires that the homeowner receive any excess funds
after the liens, fees, and costs are paid.

Deborah Foss, a retired grandmother, and her wife and sister in Bedford, Massachusetts, were
evicted and removed from their home in the middle of winter as she was suffering from COVID. She
had nowhere to go and ended up living in her car. She had lost everything. Tallage, the investor that
bought her tax lien, paid $9,516 for the lien and later sold the home for $242,000.8

The equity in the property could represent a homeowner’s entire net worth and sole savings and
security for retirement, as it did for Deborah Foss. Losing the home means the loss of a safe place to
live and any meaningful opportunity to build wealth and financial security.

Disproportionate Impact on Communities of Color

Property tax foreclosure sales are often concentrated in low-income communities with large
populations of Black and Latino residents. Residents of these communities are more likely to have
suffered from economic shocks that made it harder to pay property taxes, but did not access or
qualify for property tax relief.? High rates of tax delinquency and foreclosure have been linked to
vacant and abandoned properties, disinvestment and lower property values in affected communities,
and adverse effects on the health of residents.10

Black and Latino property owners also pay higher taxes than similarly situated white property owners
due to inequities in the tax assessment and appeals process. Assessed values are significantly higher
for properties located in neighborhoods with lower valued homes and a high proportion of
households of color.11 One study found that for Black and Latino residents in aggregate, the
assessment gap was 9.8 percent.!2 Nationally, Black residents had a nearly 13 percent higher
property tax burden than white households in the same jurisdiction.2® The higher effective tax rate
for homeowners of color translated into an extra $300- $390 more per year in taxes. Similar patterns
of over-assessment have been noted in news articles or research on Chicago, New Orleans, Detroit,
New York, and other cities.14

These findings build on a history of intentionally discriminatory tax assessment practices against
Black property owners in the Jim Crow Era. Black property owners, especially those who played key
roles in the Civil Rights Movement, were often taxed at higher effective rates than similarly situated
white property owners while simultaneously being denied access to the resources and institutions
supported by their tax dollars.15 Discriminatory assessments and other practices forced Black owners
of valuable property into delinquency and foreclosure and contributed to the loss of land and homes,
especially in the South.16

The unequal property tax burden means Black and Latino households cannot build home wealth at
the same rate as white households and face a greater risk of tax foreclosure. Property taxes also add
significantly to the cost of owning a home. Nearly a quarter of the disparity in homeownership costs
for Black households as compared to white households is due to local property tax assessments.1?
For families living on the financial edge, higher property taxes combined with other property-related
fees and costs increase the risk of foreclosure, displacement, and loss of generational wealth.

Tax foreclosure sales also affect the larger community. The purchase of tax liens and properties by
institutional investors in gentrifying communities, for example, often transforms a portion of the
housing stock into high-end properties crowding out lower-income residents and the elderly from
once-affordable neighborhoods.i®# Homeowners who remain may see their tax bills increase
significantly with the rise in property values. In other communities with lower valued homes, large-
scale property tax foreclosures further depress property values and increase blight.
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3. TAX LIENS AND HEIRS PROPERTY

The consequences of tax foreclosure sales are especially dire for heirs who inherit the property
without a will. Homeownership is an important way to build wealth, particularly across multiple
generations. In areas with increasing property values, the home can capture years of appreciated
value. For many multi-generational households, a majority of the family’s wealth is tied up in the
home. Until a tangled title is resolved, access to that wealth is restricted, and residents cannot take
full advantage of the home’s value or protect that value for future generations. Without a deed, they
cannot sell the home nor can they create an estate plan to pass it on to other generations.

Complications with Heirs Property

Heirs can live in the home for years after the death of the original owner without realizing they must
go through the probate process to establish record ownership of the property. They often realize this
predicament when they face issues with setting up utilities and negotiating past due utility bills;
obtaining homeowner’s insurance; qualifying for financial assistance to fund repairs; negotiating with
a mortgage company; or accessing available property tax relief assistance. Many times, heirs learn
of the tangled title issue when they are at their most desperate point financially and cannot access
financial assistance due to the lack of record ownership. Heirs who face challenges in paying for
maintenance of the property and property taxes find it difficult to access payment relief programs
because they are not on the deed. Heirs who are not on the deed also cannot access the equity in the
home to pay these expenses because they cannot borrow against the home without clear title.

When a homeowner dies intestate and there are several surviving heirs, there is also a risk that one
of the heirs will seek to partition the property. A partition action is a court-ordered process where one
property owner forces a sale or division of the property. In an urban context, division of the property
is usually not feasible, so partition involves a sale. This allows people who own real estate together
to take their share of the equity and go their separate ways. However, this may not always be
desirable for all heirs, especially if the heirs living in the home want to retain the home. This situation
is also ripe for investors who will offer to buy out the interest of one of the heirs in the property for a
small price and then force the sale of the home to collect their share of the equity. In states which
have passed it, the Uniform Partition of Heirs Property Act (UPHPA) gives heirs who do not want to
sell the home the opportunity to buy out the other interests in the property for fair market value,
preserving their ownership of the property.1° If the heirs who want to keep the property cannot buy
out the remaining heirs, a court can order an in-kind partition; a physical division of the property
amongst the heirs, where practicable. While this can help some heirs who do not want the property
sold, it can be a timely, costly, and emotional process. Further, the UPHPA has only been enacted in
22 states.

Even if there are no apparent disputes over the property, some heirs may be difficult to locate or they
may not know of their ownership interest in the property, making it challenging for the other heirs to
move forward. Lenders will not provide loans for fractional interests in a property and title insurance
companies require clear title before a loan can be finalized. If one heir wants to buy out the other
heirs, they will have to qualify for a mortgage loan, which can be very difficult for low-income heirs.

It is easy to see how heirs property owners can lose their homes to property tax foreclosures.
Particularly in a tax lien certificate sale jurisdiction, when the taxes are not paid, a lien is placed on
the property which can then be sold to a lien purchaser. The lien purchaser then demands the lien
amount plus high interest, fees, and costs, which are extremely difficult for many heirs to pay. Tax
lien purchasers typically do not offer repayment plans or other foreclosure avoidance tools as some
local governments do. If it is not paid, then the lien purchaser can seek to foreclose on and sell the
property, stripping the heirs of all the equity that had accumulated. In all jurisdictions, before a lien
is placed on the property or a sale occurs, if there are multiple heirs who own the property, a single
heir can sell their fractional interest to an investor, who can then petition the court for a partition sale
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of the property. Each of these outcomes causes heirs to lose their family home and strips families of
accumulated intergenerational wealth, putting them back at the starting line financially.

Probating the Estate

Most property that only has a deceased homeowner’s name on the title must go through the probate
process. Proof of ownership of a home or any other property cannot be obtained before probate is
complete.2° The probate process can be complicated, time consuming, and expensive, particularly
when there is no will governing the conveyance of the home. There are a number of fees involved,
and an heir will most likely have to retain an attorney to navigate the process. For example, in
Philadelphia the cost of remedying a tangled title is about $9,200 for a home valued at the median
of $88,800.21 After probate is complete, a new deed is drafted and must be recorded on the local
registry of deeds. The entire process can take a year or more to complete. In the meantime, the heirs
occupying the property have limited access to relief programs to help with utilities, mortgage
payments, and property tax payments available only to record owners of the home.

The Scope of the Problem

The Pew Charitable Trusts released a report22 in August 2021 about the prevalence of tangled title
in Philadelphia and the harsh consequences to heirs who inherit a home without will. The study found
that more than 10,000 of the city’s residential properties, collectively worth over $1 billion, were
affected by tangled title and that the neighborhoods most affected tend to be those with relatively
low housing values, low incomes, and high poverty rates. Many heirs do not realize that there is an
issue and do not realize the importance of filing probate after the death of their family member.

A 10-county study in Georgia using Computer Assisted Mass Appraisal (CAMA) data found an average
of between 14-19 percent of all parcels were potential heirs property, totaling approximately $2.1
billion in assessed value.23 The study found that higher levels of heirs property were found in
communities of color and communities with lower educational levels and higher poverty levels.
Dougherty County, with a 71 percent Black or African American population,24 had the highest
percentage of heirs property at 24.8 percent, representing potential property values totaling
$648,643,199. The staggering amount of wealth tied up in heirs properties cannot be utilized to
produce intergenerational wealth “because owners cannot leverage these assets to access capital or
qualify for government funding assistance”25 due to the lack of record title to the land.

4. PROPERTY TAX RELIEF OPTIONS IN CERTAIN STATES AND
ACCESSIBILITY TO HEIRS

Property Tax Exemptions and Abatements

Every state has enacted property tax exemptions or abatements for some homeowners who live in
the home that help relieve at least a portion of their property tax by virtue of age, disability, income
level, or personal status. These exemptions can provide significant relief for homeowners. For
example, in Alaska, the principal residence of a resident who is (a) 65 or older, (b) a disabled person,
or (c) a resident at least 60 years old who is the widow or widower of either is exempt from local
property taxes on the first $150,000 of the assessed value of the real property.2¢ In Idaho, up to
$175,000 of a primary residence in which the owner resides or intends to reside is exempt from
taxation.2” In Florida, an owner who resides in a primary residence can receive a tax exemption of up
to $50,000 of the value of the property.28

The benefits, however, are not automatic. Most programs require the homeowner to apply for and
submit proof of eligibility for an abatement or an exemption usually within a short period after the
issuance of the tax bill. If an application is not timely made, the right to the relief will be lost. Often
homeowners who stand to benefit most are not even aware of these programs and end up paying
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more than necessary or not being able to pay the property tax bill. This is particularly true for heirs
who inherit the property intestate. State and local property tax relief programs for homeowners
routinely exclude homeowners who have tangled titles. Most programs require record proof of
ownership: the heir's name on a recorded deed to the property. If the original owner was approved
for an exemption, this exemption does not automatically apply to the heirs. Heirs of the property must
apply anew for the exemption. If they do not, and continue to pay the exempt amount assessed to
the original owner, they could face significant costs and penalties. This exclusion from certain
property tax exemptions and abatements increases the likelihood of a tax foreclosure and
perpetuates housing instability and loss of generational wealth.

The application of the homestead property tax exemption laws in Florida by some county appraisers
highlights these dire consequences by imposing an egregious penalty on an heir who does not
immediately provide notice of the owner’s death to the county appraiser and file a new exemption
application. The next section will examine the law in Florida, particularly how it is being wrongfully
applied to heirs, and compare it with four other states that provide a penalty for the willful and
wrongful claim to a property tax exemption but do not impose such a penalty on a surviving heir.

FLORIDA

The Florida Constitution provides homestead property tax exemption benefits to the owner-occupant
of real property if the property is their primary residence. A homeowner must submit an application
for a homestead exemption with the county property appraiser, which in most counties is
automatically renewed annually. Once the application is approved, the homeowner is exempt from
property taxes on $25,000 of the value of the property plus an additional $25,000 exemption for
property valued greater than $50,000.2° In addition, under the Save Our Homes (SOH) Amendment,
after the first year that a home receives a homestead exemption and the property appraiser assesses
it at just value, the increase in annual assessment on the property shall not exceed the lower of either
3 percent of the assessment for the prior year or the percentage of change to the Consumer Price
Index.30 If the property protected under the SOH cap changes ownership, the property will lose the
SOH benefit and will be subject to assessment at just value on the following January 1.3

Under the SOH law, a change of ownership is defined as any sale, foreclosure, or transfer of legal title
or beneficial title in equity to any person.32 When a change of ownership occurs, the homestead
exemption terminates and the property is reassessed at the current market value.

A “change of ownership” occurs upon the death of an owner except in limited circumstances including
but not limited to when there is a surviving spouse, minor child or children, or a permanent resident
who is legally or naturally dependent upon the owner.33 Heirs who do not fall into one of the
exceptions, which may include adult children, grandchildren, and parents living in their child’s home,
are required to file a new homestead application together with a deed showing they are the record
owner of the property upon the death of the original owner. If they do not, and continue paying at the
homestead rate in place through the deceased owner, they not only will be responsible for the
difference between the old homestead tax amount and the current tax amount, but also some taxing
authorities incorrectly interpret the statute to include the imposition of egregious penalties on the
heir of 15 percent interest per annum and a penalty of 50 percent of the taxes exempted.34 Also, for
this same group, when the property is reassessed, the value undoubtedly will increase, causing the
property taxes to increase even if a new homestead exemption is put in place. We explain below how
this penalty is calculated, followed by an explanation of why the homestead penalty should not be
assessed against heirs in this situation.
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In a simplified example, assume that a homeowner who has a tax bill of $1,000 per year based on
an assessment of the home originally done many years earlier dies intestate, and her adult son
remains in the home. The son continues to live in the home but does not file a new homestead
application because he does not know he should. He continues to pay the $1,000 per year in taxes.
When the county appraiser realizes this three years later, a new appraisal is done and the taxes rise
to $3,000 per year. If the local appraiser imposes the homestead penalty lien, the son will face a lien
for:

Total penalty and taxes:
$2,000 (difference in the taxes owed vs. taxes paid) x 3 years= $ 6,000
plus 15% interest each year =$300x3 = $ 900
plus 50% of the $6,000 difference = $ 3,000
for a total of: $ 9,900

In addition, he must continue to pay the $3,000 bill each year.35 The son can apply for the homestead
exemption going forward to limit his tax increase each year and to receive an exemption of taxes on
up to $50,000 of the home’s value, but this will only affect future tax bills, and he risks losing the
home if he cannot pay the existing $9,900 tax bill.

The creation of an astronomical penalty

In 1979, when Darnell Simon was 9 years old, he moved to
his mother’s modest three- bedroom home in Jacksonville,
Florida, with his mother and brother. His mother worked as
a custodian to pay the mortgage; she wanted the boys to
have a safe place to call their own. Darnell moved out when
he was 18 but moved back in to take care of his mother in
2010 when she was diagnosed with cancer. Darnell’s two
daughters also lived with him at times as did his paternal
aunt. His mother passed away in 2013. In 2014 Darnell
suffered kidney failure, and he has been on dialysis ever
since. When his mother died, Darnell believed his maternal
aunt was organizing the estate and paying the property
taxes. It was not until he received a notice of tax sale in
2019 that he realized the taxes had not been paid. He also
did not know that he should apply for a property tax
homestead exemption. From 2013 to 2017, the taxable
value of the property was $25,000 on an assessed value of

around $60,000, resulting in annual property taxes owed
of about $750. By 2018, the exemption had been removed,
and the assessed and taxable values jumped to $84,000,
with the resulting annual property taxes totaling around
$1,750. In addition, the city added homestead penalties for
2014 through 2017 totaling over $10,000. Darnell
borrowed money to pay some of the past due taxes and
was provided a grant to pay through 2022, but he is
terrified that he will not be able to pay the $10,000 in
penalties on his fixed disability income. His paternal aunt
lives with him and is also on a fixed disability income
because of her COPD and reliance on oxygen therapy. If the
city forecloses on the home, Darnell says they will have
nowhere to go. This home is his mother’s legacy, and he
hopes to be able to preserve it for his daughters and
grandchildren.

Timing and Process for Heirs Accessing the Florida Homestead Property

Tax Exemption

There are questions regarding whether an heir can apply for the homestead exemption in their own
right before having a final probate deed in their name. The statute states that before an exemption
may be granted, “the deed or instrument shall be recorded in the official records of the county in
which the property is located.”36 However, the statute also provides that a person who, on January 1,
“has the legal title or beneficial title in equity” to the real property and makes the home his or her
permanent residence is entitled to the exemption. It is arguable that the “deed or instrument”
required to be recorded could include an affidavit of descent or heirship as allowed in other states
discussed below, in order to give meaning to the first sentence, allowing the owner of the beneficial
or equitable interest to apply for the exemption. The statute seems to contemplate this by permitting
the property appraiser to “request the applicant to provide additional ownership documents to
establish title.”
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The question of whether an heir can apply for the exemption without a final probate court deed is
important because there is no specific grace period in the statute between when a family member
dies and when an heir would be required to apply for the exemption in their own name. Completing
the probate of an estate in order to obtain a probate deed can take nine months or more in Duval
County. Except in limited circumstances, a property must go through the probate process before a
new deed is drafted and recorded. A property tax exemption application must be filed by March 1,
with a late deadline of September 18, for anyone who has title to the property as of January 1. After
September 18 of that year, no homestead tax exemption applications are allowed for that year. This
does not provide much time to probate an estate, have a hew deed drafted and recorded, and file for
the exemption. Thus, if a deed were required, many heirs would incur a penalty (or at a minimum,
lose the homestead exemption for a period of time) even if they started the probate process right
away. During this time, penalties may accrue and property taxes can increase, creating difficult
financial repercussions for low-income heirs.

The Florida statute that imposes homestead penalties when a homestead exemption remains in
place beyond the applicant's tenure should not be interpreted to apply to an heir like Darnell Simon
who remains residing in the home after the death of a relative. The statute reads:

The owner of any property granted an exemption who is not required to file an annual
application or statement shall notify the property appraiser promptly whenever the use
of the property or the status or condition of the owner changes so as to change the exempt
status of the property. If any property owner falils to so notify the property appraiser and
the property appraiser determines that for any year within the prior 10 years the owner
was not entitled to receive such exemption, the owner of the property is subject to the
taxes exempted as a result of such failure plus 15 percent interest per annum and a
penalty of 50 percent of the taxes exempted. Except for homestead exemptions
controlled by s. 196.161, the property appraiser making such determination shall record
in the public records of the county a notice of tax lien against any property owned by that
person or entity in the county, and such property must be identified in the notice of tax
lien. Such property Iis subject to the payment of all taxes and penalties. Such lien when
filed shall attach to any property, identified in the notice of tax lien, owned by the person
who illegally or improperly received the exemption. (emphasis added)

This penalty is clearly meant to apply to the property owner who applied for and obtained the
homestead exemption. The first time the owner is mentioned, it says the "owner of any property
granted an exemption." That property owner, who was granted the exemption, has a duty to inform
the appraiser if there is a change in the exempt status. It is this affirmative notice obligation that
determines whether or not the owner incurs a penalty. If the owner fails to provide the notice, that
same owner - “the owner of the property”- is subject to the penalty and a tax lien is placed on “any
property owned by that person” - not on “the property” in question.

The interest and penalties imposed by section 196.011(9)(a) of the statute cannot reasonably be
applied to an heir of a deceased owner.

1. “Owner” refers to “the owner of any property granted an exemption.”

2. The provision places an affirmative obligation on “the owner” to notify the appraiser promptly
if the “use of the property or the status or condition of the owner changes so as to change the
exempt status of the property.” This notification obligation is on the owner who was granted
the exemption, not the heir of a deceased owner.

3. If the same owner fails to provide this notification to the appraiser and the appraiser
determines the owner was not entitled to the exemption for a period of time yet continues to
claim it, that owner is “subject to the taxes exempted as a result of such failure” plus interest
and a penalty.

4. The interest and penalty are directly tied to the failure of the owner who originally received
the exemption to provide the required notification to the property appraiser. As such, the
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interest and penalty are imposed on the owner who received the exemption in the first place,
and only based on wrongful conduct up until that owner's death.37

The purpose of that section of the statute is to penalize living homeowners who were granted an
exemption and who abuse the homestead exemption scheme by failing to notify the tax assessor if
they later move out of the home, for example to use it as an investment property or vacation home.
Penalty statutes should be narrowly construed where there is any ambiguity.3® They should not be
applied harshly against innocent residents.39

In Vega v. Robbins, even though the Court did not apply the exemption retroactively, it did not impose
a penalty on an adult son who filed for the homestead tax exemption over a year after his mother's
death.%° In Kelly v. Spain, the court held that “[n]Jo matter the form, the goal of homestead has
remained stable: to protect the family.”41 The penalty language in the statute in 9(a) was not intended
to apply to heirs who remain in the home and, but for having to complete probate and file their own
application, were in fact entitled to the homestead exemption. The penalty should only be imposed
on a person who requests and receives an exemption and then intentionally or willfully does not
notify the appraiser of a change in use of the property for their own financial gain. Florida county
assessors should adjust their collection practices and stop imposing this penalty against heirs.

MississIPPI

In Mississippi, under the Homestead Exemption Law of 1946, all homeowners are entitled to an
exemption from all ad valorem taxes on their homestead up to a maximum of the first $7,500 of the
property’s assessed value, limited to $300 of actual exempted tax dollars.42 For seniors, though, the
dollar amount is not capped. In addition, veterans with a service-connected total disability and who
have been honorably discharged (and their unremarried surviving spouses) are exempt from all ad
valorem taxes on the assessed value of the homestead.43

An eligible heir can qualify for the same homestead exemption of up to a maximum of the first
$7,500 of the property’s assessed value through an “affidavit, court record, or such other evidence
as may be required by the [Tax] [Clommission.”#* The Affidavit of heirship is a sworn statement
provided by one or more family members and at least two unrelated parties that identifies the
decedent’s legal heirs. The affidavit establishes an heir’s interest in the property and also, after a
certain number of years have passed, provides an insurable title for sale of the property. When there
are multiple heirs, the heirs of an undivided estate can elect to file for one homestead exemption on
the entire undivided estate. The requirements for homestead exemption eligibility must be met. All
the heirs must sign an affidavit authorizing the filing of the one homestead exemption.45 Otherwise,
if an heir files for the homestead exemption individually, they are entitled to the exemption only on
their inherited portion of the property.#¢ This requirement is especially burdensome for heirs who
have inherited the property over multiple generations and do not know the names or contact
information for all of the heirs.

Eligible residents must apply for the homestead exemption. Once it is granted, the resident does not
need to file again unless there has been a change in the property description, ownership, or
occupancy.*’” A person who willfully fails to notify the tax assessor of changes in the status of the
homestead when required to do so can be found guilty of a felony and, upon conviction, may be
punished by a fine of not more than $5,000 or by imprisonment, or both. As in the Florida statute,
the penalty is assessed against the person who claimed the homestead exemption and then willfully
failed to notify the taxing authority of a change in ownership, not an heir who inherited and occupied
the property.

Michigan

In Michigan, homestead exemptions are provided for residents meeting certain income guidelines.*®
A homestead is eligible for exemption from taxation in whole or in part, based on guidelines
developed by the local assessing unit.4® Local guidelines may not set income limitations below the
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federal poverty line.5° Certain seniors, disabled residents, and veterans and their surviving spouses
who meet the income guidelines are provided additional exemptions.

A property owner must file a Principal Residence Exemption Affidavit form with the tax assessor to
obtain the exemptions. With the form, the owner certifies under penalty of perjury that “I own and
occupy as a principal residence on the date stated [ ] and that | have not claimed a substantially
similar exemption/deduction/credit in property in another state, and that the information contained
on this document is true and correct to the best of my knowledge.” Michigan considers an “owner”
for purposes of the tax exemption to be “[a] person who owns property as a result of being a
beneficiary of a will or trust or as a result of intestate succession.”s1 An heir is therefore considered
an owner of the property upon the death of the original owner and can apply immediately for the
exemption.

A homeowner has 90 days after exempted property is no longer used as a principal residence by the
owner claiming an exemption to file a notice of rescission of the exemption with the local tax
authority. A penalty of up to $200 is imposed on an owner who fails to file the notice of rescission.52
In addition, a person who fails to rescind the exemption with the intent to wrongfully obtain an
exemption is guilty of a misdemeanor and may be punished by a fine of up to $5,000 or public
service.5® If a person claims an exemption in Michigan and a substantially similar exemption in
another state, that person is subject to a penalty of $500.54 As with the Florida and Mississippi
statutes, the penalty is placed on the owner who intentionally failed to notify the taxing authority of
the change in status of the property.

TEXAS

Texas does not impose any penalty for a delay in filing a homestead exemption application and also
allows a look-back period for the hew exemption once obtained. In Texas, a family or individual is
entitled to a tax exemption of $3,000 of the assessed value of their primary residence or $40,000 in
a school district.55 An additional $10,000 exemption is provided for an adult who is 65 years or older
or disabled. Local tax authorities can offer an optional additional exemption of up to 20 percent of
the value of the property and no less than $5,000. The resident must apply with the local appraisal
office. Most exemptions, once allowed, do not require subsequent applications.5¢6 The exemption
applies to the property until ownership changes or the person's qualification for the exemption
changes, at which time the original owner must notify the appraiser’s office of such change.

If the appraiser discovers that an exemption has been erroneously allowed within the preceding five
years, the taxing authority is entitled to impose taxes on the value that escaped taxation.57 There is
no other penalty imposed on the owner.

An application for a residence homestead exemption may be filed after the deadline for filing has
passed if filed no later than two years after the delinquency date,58 which is usually February 1
because property taxes are due January 31. A resident will receive a deduction on taxes owed if not
yet paid or a refund on taxes paid.

Heirs who inherit property intestate in Texas have options to obtain the homestead exemption
without having to produce a deed with their name. As of 2019, Texas allows an heir to submit an
affidavit of heirship to establish ownership of the home for purposes of the homestead exemption
application. The heir must provide an affidavit establishing their property ownership interest, a copy
of the death certificate of the prior owner, a recent utility bill, and citation to any court record relating
to the heir's ownership of the property. A recorded instrument is not required, however. Each heir with
an interest in the property who occupies the property as the owner's principal residence, other than
the applicant, must provide an affidavit that authorizes the submission of the application.5® The
applicant heir is entitled to 100 percent of the homestead exemption.€o
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This procedure allows an affidavit of heirship to be used when a decedent leaves behind real property
without a will or other legal documents transferring title. The affidavit can also be used within four
years of the deceased’s death if there was a will but it was not probated.

PENNSYLVANIA

In Pennsylvania, the Taxpayer Relief Act provides for property tax reduction allocations to be
distributed by the State to each school district. Property tax reduction is provided through a
homestead or farmstead exemption. Most owner-occupied primary residence homes and farms are
eligible for property tax reduction.

Local governments can provide a tax exemption of a fixed dollar amount of the assessed value of
each homestead property that is not in excess of one-half of the median assessed value of
homestead property in the area.6t The owner of real property must apply for the homestead
exemption and generally will not have to reapply each year. The application form requires the
applicant to assert that they are the owner of the property and they can face penalties and criminal
prosecution for knowingly providing false information.62 If there are multiple owners, not all need to

apply.

If there is a change of use of the property, the owner must notify the assessor within 45 days of the
change. Failure to notify the assessor results in penalties to the owner who failed to provide the
notice. The penalties consist of payment of the taxes which would have been due but for the false
application plus interest, a penalty of 10 percent of the unpaid taxes, and if convicted of a
misdemeanor, a payment of up to $2,500.63 Again, the penalty is on the original owner who
knowingly failed to notify the assessor.

Philadelphia has enacted additional protections for homeowners and allows a homestead exemption
of $80,000 (in 2023) of the assessed value of the property for residents who own and live in the
property. Philadelphia allows heirs who inherit a property intestate to qualify for a conditional
homestead exemption for three years. If the heir does not record a deed in their name within three
years, the exemption is revoked going forward, not retroactively.4 To apply for a conditional
homestead exemption, an heir must submit an application, which includes a Homestead Affidavit
certifying ownership of and primary residency at the property. The city also has a “Tangled Title Fund”
through its Division of Housing and Community Development “to help preserve affordable housing,
prevent homelessness, and strengthen communities.”®® Grants are provided to help heirs probate
the estate and clear legal title to the property.

Owner of property must | If no notification, owner

Homestead notify assessor upon who obtained the
Property Tax change of ownership exemption is penalized,
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5. RECOMMENDATIONS

Owners of heirs property face a substantial risk of an excessive property tax burden, lack of
information about relief programs, and property tax foreclosure. Our initial recommendations to
remediate these risks are as follows:

B Recognize that heirs are the owners of an inherited property immediately upon death of the
decedent and should be eligible for the property tax homestead exemption and other
homeowner relief options. Allow heirs to apply for the homestead exemption upon the filing
of an affidavit of heirship certifying their ownership of the property.

0 Make it clear that penalties for failure to report a change regarding the property cannot be
imposed on heirs who inherit a property intestate, or by will that is not yet probated, and
intend to make the property their primary residence, and otherwise are eligible for the
homestead exemption.

B Provide the homestead exemption retroactively for a certain period of time if the heir can
attest to living in the property and otherwise qualifying for the exemption during that time
period.

B Require that, upon the death of any homeowner as determined through death records, the
tax authority shall provide notification to the heirs of the necessity to notify the tax assessor
and the process by which they can and should apply for the homestead tax exemption.

Heirs property owners face an elevated risk of losing their home to property tax foreclosure or to
investors who capitalize on property tax default situations. The problems highlighted in this report
can be remedied through intentional actions by state and local governments to increase access to
the homestead exemption and other tax relief policies. Given the prevalence of heirs property on
communities of color, taking these steps is a crucial piece of an overall strategy to reduce the racial
wealth gap by stopping the erosion of homeownership in these communities that has been taking
place for decades. The time is nhow to enact meaningful changes to preserve intergenerational
wealth.
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CANCELLATION OF ATLANTIC COAST PIPELINE:
WHERE ARE LANDOWNERS NOW?

By Christina Lollar Savage

Christina Lollar Savage is an attorney at Lollar Law PLLC in Norfolk, VA. She has been a litigator
for over 15 years and is licensed in VA, DC and NC. Ms. Savage currently focuses her legal practice
exclusively on representing private property owners, both commercial and residential, in eminent
domain proceedings against municipal, state and federal condemning agencies. She and the firm
have extensive experience in the litigation of natural gas pipeline easements. Most recently she
has represented and obtained just compensation for 100+ landowners in both the Atlantic Coast
Pipeline and Mountain Valley Pipeline projects.

In July of 2020, Dominion and Duke Energy (collectively “Dominion” or “the Company”)
announced the cancelation of the Atlantic Coast Pipeline project (“ACP” or “the Project”), spanning
600 miles from West Virginia through Virginia and into North Carolina. The Company indicated the
cancelation was due to ongoing schedule delays, court challenges, and increasing cost uncertainties
which threatened the economic viability of the Project. At the time of ACP’s cancellation, Dominion
had obtained easements for 98% of its pipeline route—approximately 3,100 tracts of private land.
The easements were obtained either through private right-of-way settlements with landowners or
through eminent domain.

At the time of the Project’s cancellation, approximately 33% of the 3,100 tracts of land were
disturbed, including 31.4 miles of laid pipe in or above ground. Of the 2,000 parcels not disturbed,
property rights advocates lobbied for Dominion’s immediate surrender of the easements; however,
the Company indicated it needed access to those easements to complete the environmental
restoration required by the Federal Energy Regulatory Commission (“FERC”).

Upon the Project’s cancellation, Dominion announced it would not request landowners to
reimburse the Company for monetary compensation paid for the easements acquired. However,
cancellation of the Project left landowners with many questions including whether Dominion would
surrender the easements, whether landowners had rights to request a reversion of those easements,
and what Dominion’s plans were to restore disturbed land or remove existing pipe left in or above
ground. While it is true that eminent domain is generally handled under state law, Virginia does not
address these particular questions in its eminent domain code. Arguably, absent state protections,
upon the Project’s cancellation, ACP was no longer adhering to the “public use and benefit” provision
under the Federal Natural Gas Act.1 Upon cancellation of the Project alleged to be for the “public
good,” the recorded easements prevented landowners from building, subdividing, or doing anything
with their land that might violate the terms of the recorded easements.

In the beginning of 2021, Dominion submitted its restoration plan to the FERC. In November
2022, the FERC authorized Dominion to begin its environmental restoration work and the Company
announced that it would start the process in the beginning of 2023 with plans to finish by the end of
the year. Dominion noted that, once restoration was complete, another three years of monitoring
would be required before it would consider releasing easements. Although Dominion also
announced that it was developing a plan for releasing easements on properties that did not require
restoration work, many of these easements have not been released despite landowner requests.

Many landowners who were represented by counsel prior to the Project’s cancellation
negotiated easement abandonment provisions that included termination dates (i.e., 3-4 years) and
also required Dominion to bear the cost to release/terminate the easements in the event of a period

1 United States Code: Natural Gas Act, 15 U.S.C. §§ 717-717w (1940)
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of continued non-use. For some of those landowners, Dominion has released its easements at no
cost to the landowners. However, other landowners with pipe in the ground sighed addenda to
Dominion’s general agreement, with language which Dominion may rely upon in denying landowner
requests to remove pipe in the ground and/or terminate its easements, potentially affecting the use
of the land permanently.

Although Dominion claims it has reached agreements with landowners in Northampton and
Halifax counties, North Carolina, to abandon its pipe in properties spanning miles, some landowners
are refusing to allow Dominion to abandon such pipe in place. Dominion laid miles of pipe both
above and in the ground on properties located in Northampton and Halifax counties where many
property owners have owned their farms for generations. Given the untenable situation of balancing
Dominion’s promises of economic benefit for distressed communities against the threat of eminent
domain, these landowners claim they participated in the ACP project in 2017 as a historical
continuation of doing their part to help their communities. They claim Dominion promised an
economic boost as a result of the ACP through enhanced tax revenues; however, due to the Project’s
cancellation their potential hopes of attracting industry to provide local jobs never materialized.
Instead, these properties are now contaminated by a pipeline with no benefit or purpose,
compromising the integrity of the properties that these landowners worked diligently for generations
to preserve. These landowners are now demanding Dominion compensate them for the cost of
removing the abandoned pipe creating both an environmental hazard and attractive nuisance.2 To
complicate matters, the FERC bought into Dominion’s argument that it would be more of an
environmental problem to remove the pipe placed in the ground and approved Dominion’s
reclamation plan allowing pipe to remain in the ground at a huge cost savings to Dominion but at a
great monetary loss to landowners. Dominion’s cost for the abandoned Project has been estimated
at $3 billion. Landowners subject to existing easements cannot put a price on the uncompensated
cost to their properties of the abandoned Project.

It has been more than three years since Dominion announced the cancellation of the ACP.
What lies in store for Virginia and North Carolina landowners with remaining easements, reclamation
needs and abandoned pipe on their properties remains unknown. Due to these outstanding issues,
property advocates are demanding the FERC take immediate action due to the federal agency’s
approval of an unnecessary and destructive pipeline project. These advocates conclude the FERC
should use its broad authority to assist landowners by requiring that Dominion release all restrictions
on existing easements and that the federal agency immediately address the monetary and
environmental challenges faced by those landowners who have abandoned pipe remaining on their
property.

Lollar Law PLLC will continue to supplement this article as Dominion makes future
announcements regarding restoration efforts and any pending litigation regarding the ACP
cancelation.

2 Considerable empirical data concludes that this pipe will rust without the cathodic protection that
would have existed had ACP’s project been completed with the pipe providing natural gas. Moreover,
recent reporting by the Wall Street Journal of toxic chemicals from underground telecom cable
leaching into ground water throughout the U.S. gives equal concern about the likely harm from ACP’s
large metal pipe coated with contaminates negatively impacting groundwater.
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THE GODFATHERS OF CYBERCRIME: THE 2022 VERIZON REPORT

by Sharon D. Nelson, Esq., John W. Simek and Michael C. Maschke
© 2022 Sensei Enterprises, Inc.

Roughly Four in Five Breaches Emanate from Organized Crime

Granted, the three authors of this article are geeks. And yes, we get excited every year when
Verizon releases its annual data breach investigation report (DBIR). The Verizon 2022
Data Breach Investigation Report, like all of its predecessors, is chock full of reliable
information that law firms need to know.

One of the stunning revelations this year is that roughly four in five breaches arise from organized
crime. The quaint notion of disheveled individuals sitting in a chair, drinking endless caffeine-laden
beverages and eating lots of pizza while hacking away has given way to criminal cartels, which
operate much as the American mobsters once did, right down to godfathers who make people an
offer they can’t refuse.

Many of the cartels, unsurprisingly, are in Russia, where their activities are tolerated and perhaps
encouraged by the government. Just like the Mafia bosses, there is often some level of cooperation
between the gangs - attacks and data leaks are coordinated, and they may share intelligence and
even infrastructure.

By pooling their information about evading security software and dodging law enforcement, they
increase their power and their ability to conduct successful attacks. Our government, at long last, is
laser-focused on these cartels and sharing information with foreign governments, offering bounties
for information about the gangs, upping its ability to trace cryptocurrency transactions and
establishing new sanctions as well as imposing mandatory requirements on some entities to report
data breaches.

New Data on Breaches - and the Human Element

The Verizon DBIR is now in its 15t year and was based on 23,896 security incidents. 5,212 of those
incidents were confirmed intrusions. It will take you a while to get through the 107-page report, but
this article may suffice in giving you the highlights.

A tiny slice of good news: Last year, there was a human element involved in data breaches 85% of
the time. That percentage has dropped to 82% this year. Not much comfort there, even if the
numbers are headed in the right direction.

What are humans doing? They are falling for social engineering attacks, clicking where they shouldn’t
click, opening documents they shouldn’t open and trying to evade the restrictions imposed by their
cybersecurity policies and technologies. They use weak passwords (if allowed). They share passwords
and reuse passwords. They let their browsers remember their passwords. They resist any
implementation of multi-factor authentication.

Notably, humans misconfigure cloud storage. Typically, a cloud breach is not the cloud’s fault - a
user configures things incorrectly and thereby issues an engraved invitation to the hacker world.

The list of human mistakes is truly endless. This is one reason why security awareness training is so
vital - particularly for law firms, who hold the confidential data of many people and entities.

Insiders or Outsiders?

As the report notes, it is common to see stories about the prevalence of insider attacks. However,
the statistics don’t bear out that prevalence. Nearly three out of four cases exhibited evidence of the
attack coming from an outside source. Internal sources accounted for only 18% of incidents.
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While we find that statistic creditable, we note (as the report itself does) that insiders are sometimes
very adept at keeping their malicious activity hidden!

Ransomware Stats

Law firms, like all other entities, have been targeted by ransomware gangs. Ransomware made up
25% of security incidents between November 1, 2020 and October 31, 2021 and was used in 70%
of all malware infections.

How do they get through our defenses? They steal credentials or buy them on the dark web. They use
phishing attacks and they exploit vulnerabilities.

Seventy five percent of ransomware incidents involved an intrusion exploiting desktop-sharing
software (40%) or email (35%).

Perhaps the most dire warning emanates from the fact that ransomware attacks increased 13% year
over year. That represents a larger increase than the previous five years combined. And still the hits
keep coming.

Though law firms have heightened their defenses, the ransomware gangs have gotten smarter too,
so we play an endless cat and mouse game, in which the mouse often, but not always, evades the
cat.

Money Makes the World Go Round

Money makes the world go round as the song from “Cabaret” points out. So it is unsurprising that
the report found that the motive in 89% of breaches was financial and 11% was espionage, perhaps
a tribute to our troubled times. National-state affiliated cyber attacks continue to increase in
sophistication.

While we are following a “Shields Up!” defense strategy as a country, we were late to the game -
hopefully not so late that we cannot catch up. And as we remind lawyers all the time, law firms are
a “one stop shop” for cybercriminals because they hold the data of so many entities.

We are encouraged by the strength shown recently by our government in its war against ransomware
and other cybercrimes. It may take us some time to develop cyber defenses that result in unseating
the godfathers of cybercrime. But that’s ok. We have it on good authority that “revenge is a dish best
served cold.”

Sharon D. Nelson is a practicing attorney and the president of Sensei Enterprises, Inc. She is a past
president of the Virginia State Bar, the Fairfax Bar Association and the Fairfax Law Foundation. She
is a co-author of 18 books published by the ABA. snelson@senseient.com

John W. Simek is vice president of Sensei Enterprises, Inc. He is a Certified Information Systems
Security Professional (CISSP), Certified Ethical Hacker (CEH) and a nationally known expert in the
area of digital forensics. He and Sharon provide legal technology, cybersecurity and digital forensics
services from their Fairfax, Virginia firm. jsimek@senseient.com.

Michael C. Maschke is the CEQ/Director of Cybersecurity and Digital Forensics of Sensei Enterprises,
Inc. He is an EnCase Certified Examiner, a Certified Computer Examiner (CCE #744) a Certified
Ethical Hacker and an AccessData Certified Examiner. He is also a Certified Information Systems
Security Professional. mmaschke@senseient.com
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Kessler, especially in regard to law school access to possible new members. Rick Chess will
match mentors with mentees and oversee the program generally.

¢. Larry McElwain reported on the living library video project. He needs
volunteers for creating videos, and wants to fill subcommittees with a mixture of experienced
attorneys with vigor with newer attorneys (also with vigor) with less than ten years of
experience. He is on track to make an in-depth presentation of the video program at the June
meeting. He also will reach out to the current sets of mentor/mentees and coordinate with the
administrator. He expects volunteers will spend about five hours per month on this project.
Thirdly, he feels that new Area Representatives would benefit from working with their
nominating attorney and section administration to get acclimated to active participation in the
section.

2. Fee Simple Committee - Steve Gregory and Hayden-Anne Breedlove. Steve again
reported that the issue deadline for the Spring issue is the first Friday in April (as usual). He
asked Rick Chess for a summary of the Mentor/Mentee program to go in the next issue of the
Fee Simple. This upcoming issue will include legislative statutory changes and case law
updates. He needs someone to summarize the latest legislative session and analyze its impact.
The committee met briefly by phone. The committee needs more members.

Hayden- Anne Breedlove, co-editor, made some comments and thanked contributors.

3. Programs Committee - Sarah Louppe-Petcher and Heather Steele. Sarah reported on
the seminar being presented today, including finding a replacement speaker for one of the topics
at the last minute. She reports more registrants for this year’s Advanced Real Property seminar
than last year. She also was happy to report that the first edition of the Fee Tail had been
released for what hopefully will be a quarterly occurrence. The agenda for the 41st Annual Real
Property seminar is set. Sarah gave a special thanks to Kim Villio and her assistance as she well
fulfills the duties and services previously provided by Tracy Banks.

V. SUBSTANTIVE COMMITTEE REPORTS.

1. Commercial Real Estate - no report.

2. Common Interest Communities - no report.

3. Creditors' Rights - no report.

4. Eminent Domain - committee should be meeting soon.

5. Ethics - Blake Hegeman and Ed Waugaman. The Ethics Searchable LEO project is
progressing.

Page 2 of 4

Vol. XLIV, No. 2 38

Fall 2023



the FEE SIMPLE

Vol. XLIV, No. 2 39 Fall 2023



the FEE SIMPLE

Vol. XLIV, No. 2 40 Fall 2023



the FEE SIMPLE

BOARD OF GOVERNORS
REAL PROPERTY SECTION
VIRGINIA STATE BAR
(2023-2024)
Full Name Position Address of Record Term Start | Term End
Sarah Louppe S&T Law Group
Petcher PP Chair 6641 Locust St 7/1/2019 6/30/2025
Falls Church, VA 22046
Robert Hawthorne & Hawthorne, P.C.
Hawthorne. Jr Vice Chair 1805 Main Street, PO Box 931 7/1/2018 6/30/2024
T Victoria, VA 23974
Richard B Chess Law Firm, PLC
Chess ) Secretary 3821 Darby Drive 7/1/2017 6/30/2026
Midlothian, VA 23113
Immediate Gentry Locke Attorneys
Karen L. Cohen Past Chair PO Box 780 7/1/2023 6/30/2024
Richmond, VA 23218-0780
Shane M Miles & Stockbridge, P.C.
Muroh ’ Ex-Officio 1751 Pinnacle Drive, Ste 1500 1/23/2023 | 6/30/2024
phy Tysons, VA 22102
. Fidelity National Title Insurance Co.
gf}’r‘gt‘;i A, soard of 4525 Main Street, Ste 810 7/1/2023 | 6/30/2026
y Virginia Beach, VA 23464
Vanessa S. Board of 716 Dissdale Lane
Carter Governors Chesapeake, VA 23320 7/1/2023 6/30/2026
Board of Dunlap Bennett & Ludwig, PLLC
George Hawkins Governors 8300 Boone Boulevard, #550 7/1/2022 6/30/2025
Vienna, VA 22182
Board of 12101 Robson Street
Blake Hegeman Governors Henrico, VA 23233-1735 7/1/2021 | 6/30/2024
Board of Old Republic National Title Insurance Co
Kevin Pogoda Governors 7960 Donegan Drive, Ste 247 7/1/2022 6/30/2025
Manassas, VA 20109
Walsh, Colucci, Lubeley & Walsh, P.C.
. . Board of Glen Park |, Suite 300
John E. Rinaldi Governors 4310 Prince William Parkway 7/1/2022 6/30/2025
Prince William, VA 22192
Board of Pesner Altmiller Melnick DeMers & Steele
Heather Steele Governors 8000 Westpark Drive, Ste 600 7/1/2021 | 6/30/2024
Tysons, VA 22102
Beniamin C Board of Benjamin c. Winn Jr., Esquire, PLC
Wian Ir ’ Governors 42485 Cochran Mill Road 7/1/2023 6/30/2026
) Leesburg, VA 20175
Virginia State Bar
Dolly C. Shaffner | Liaison 1111 E Main St Ste 700 7/1/2023 6/30/2024
Richmond, VA 23219-0026
. - .. 105 Whitewood Drive
Kim Villio Liaison Charlottesville, VA 22901-1613 7/1/2023 6/30/2024
This list and additional information about the Board of Governors can be found at:
https://vsb.org/RP/groups/RP/rp-board.aspx
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REAL PROPERTY SECTION
VIRGINIA STATE BAR
AREA REPRESENTATIVES
(2023-2024)

[Note: as used herein, a Nathan (*) denotes a past Chair of the Section, and a dagger (1) denotes
a past recipient of the Courtland Traver Scholar Award]

AREA REPRESENTATIVES

Area Representatives are categorized by six (6) regions: Northern (covering generally Loudoun
County in the west to Prince William County in the east); Tidewater (covering generally the coastal
jurisdictions from Northumberland County to Chesapeake); Central (covering generally the area east
of the Blue Ridge Mountains, south of the Northern region, west of the Tidewater region and north of
the Southside region); Southside (covering generally the jurisdictions west of the Tidewater region
and south of the Central region which are not a part of the Western region); Valley (covering generally
the jurisdictions south of the Northern region, west of the Central region and north of Botetourt
County); and Western (covering generally the jurisdictions south of Rockbridge County and west of
the Blue Ridge Mountains).

Central Region

Ross Allen

Owen & Owens

15521 Midlothian Turnpike #300
Midlothian, VA 23113

(804) 594-1911

email: rallen@owenowens.com

F. Lewis Biggs* (2016-2017)
Kepley, Broscious & Biggs, P.L.C.
2211 Pump Road

Richmond, VA 23233

(804) 741-0400

email: FLBiggs@kbbplc.com

Tara R. Boyd

Boyd & Sipe, PLC

105 N 1st Street, Suite 202 / POB 237
Charlottesville, VA 22902

(804) 248-8713

email: tara@boydandsipe.com

Kay M. Creasman

Old Republic Title

Old Republic Insurance Group
7960 Donegan Drive, Suite 247
Manassas, VA 20109

(804) 475-1765

email: kereasman@oldrepublictitle.com

Brooke S. Barden

Smith, Barden & Wells, P.C.

1330 Alverser Plaza

Midlothian, VA 23113

(804) 794-8070

email: bsbarden@smithbardenwells.com

Steven W. Blaine

WoodsRogers

123 East Main Street, 5th Floor
Charlottesville, Va. 22902

(434) 220-6831

email: Sblaine@woodsrogers.com

Hayden-Anne Breedlove

Old Republic Title

Old Republic Insurance Group

7960 Donegan Drive, Suite 247
Manassas, VA 20109

(804) 332-1907

email: hbreedlove@oldrepublictitle.com

D. Scott Foster, Jr.

Gentry Locke

P.0. BOX 780

Richmond, VA 23218

(804) 297-3709

Email: sfoster@gentrylocke.com

1 Named after Nathan Hale, who said “l only regret that | have but one asterisk for my country.” -Ed.
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Michele R. Freemyers

Leggett, Simon, Freemyers & Lyon, P.L.C.
Counsel to: Ekko Title, L.C.

1931 Plank Road, Suite 208
Fredericksburg, VA 22401

(540) 899-1992

email: mfreemyers@ekkotitle.com

J. Philip Hart* (2012-2013)

Vice President & Investment Counsel
Legal Department

Genworth

6620 West Broad Street, Building #1
Richmond, VA 23230

(804) 922-5161

email: philip.hart@genworth.com

Randy C. Howard* (2008-2009)

11437 Barrington Bridge Court

Richmond, VA 23233

cell: (804) 337-1878

email: randychoward@msn.com

Neil S. Kessler* (1990-1991)

Neil S. Kessler Law Office, P.L.L.C.
1501 Hearthglow Court
Richmond, VA 23238

(804) 307-8248

email: neilkessleri@gmail.com

Michael P. Lafayette

Lafayette, Ayers & Whitlock, P.L.C.

10160 Staples Mill Road, Suite 105

Glen Allen, VA 23060

main: (804) 545-6250 direct: (804) 545-6253
email: MLafayette@lawplc.com

Hope V. Payne

Scott Kroner, P.L.C.

418 East Water Street
Charlottesville, VA 22902-2737
(434) 296-2161

email: hpayne@scottkroner.com

Collison F. Royer

Royer Caramanis & McDonough
200-C Garrett Street
Charlottesville, VA 22902

(434) 260-8767

email: croyer@rcmplc.com

Barbara Wright Goshorn

Barbara Wright Goshorn, P.C.

203 Main Street

P.0. Box 177

Palmyra, VA 22963

(434) 589-2694

email: bgoshorn@goshornlaw.com

William G. Homiller

Troutman Pepper Hamilton Sanders LLP
1001 Haxall Point, 15th Floor
Richmond, VA 23219

(804) 697-1288

email: will.homiller@troutman.com

Timothy I. Kelsey

Wood Rogers, P.L.C.

P.0. Box 2496

Charlottesville, VA 22902

(434) 220-6830

email: tkelsey@woodsrogers.com

Otto W. Konrad

Williams Mullen

200 South 10th Street, Suite 1600
Richmond, VA 23219

(804) 420-6093

email: okonrad@williamsmullen.com

Larry J. McElwain*t (2004-2005)

Larry J. McElwain, PLLC

941 Glenwood Station Lane, Suite 103
Charlottesville, VA 22901

(434) 284-8020

email: Lmcelwain@larrylawva.com

Justin A. Ritter

Ritter Law PLLC

600 E. Water Street, Suite F
Charlottesville, VA 22902
(434) 218-1172

email: jr@ritterlawpllic.com

Susan H. Siegfried* (1999-2000)
5701 Sandstone Ridge Terrace
Midlothian, VA 23112

(804) 818-5940

email: shs5701@comcast.net
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John W. Steele
Hirschler Fleischer
The Edgeworth Building
2100 East Cary Street
Richmond, VA 23223

or
P. 0. Box 500
Richmond, VA 23218-0500
(804) 7719565
email: jsteele@hf-law.com

Ronald D. Wiley, Jr.*

Underwriting Counsel

Old Republic Title

400 Locust Avenue, Suite 4
Charlottesville, VA 22902

(804) 281-7497

email: rwiley@oldrepublictitle.com

Stephen Bryce Wood

The Wood Law Firm, P.L.C.

6720 Patterson Avenue, Suite D
Richmond, VA 23226

(804) 873-0088

email: Steve.wood@woodlawrva.com

Brian Thornton Wesley

Thornton Wesley, PLLC

P.0. Box 27963

Richmond, VA 23261

(804) 874-3008

email: bwesley@thorntonwesley.com

J. Page Williams

Flora Pettit P.C.

530 East Main Street

P.O. Box 2057

Charlottesville, VA 22902-2057
(434) 817-7973

email: jpw@fplegal.com

Northern Region

Dianne Boyle

Senior Vice President and Commercial Counsel

Chicago Title Insurance Company | National
Commercial Services

Fidelity National Title Insurance Company

1901 Pennsylvania Avenue, Suite 201

Washington, DC 20006

direct: (202) 263-4745; cell: (703) 472-7674

email: boyled@ctt.com

Todd E. Condron

Ekko Title

410 Pine Street, S.E., Suite 220
Vienna, VA 22180

(703) 537-0800

email: tcondron@ekkotitle.com

Matson Coxe

Wilson Elser Moskowitz Edelman & Dicker LLP
8444 Westpark Drive, Suite 510

McLean, VA 22102-5102

(703) 852-7787

email: matson.coxe@wilsonelser.com

Sandra (Sandy) Buchko

Asmar, Schor & McKenna

5335 Wisconsin Avenue, N.W., Suite 400
Washington, DC 20015

(202) 244-4264

email: SBuchko@asm-law.com

Michael Coughlin

Walsh Colucci

4310 Prince William Parkway, Suite 300
Prince William, VA 22192

(703) 680-4664 ext. 5113

email: mcoughlin@thelandlawyers.com

Lawrence A. Daughtrey

Kelly & Daughtrey

10605 Judicial Drive, Suite A-3
Fairfax, VA 22030

(703) 273-1950

email: Idaught@aol.com
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David C. Hannah

Hirschler

8270 Greensboro Drive, Suite 700
Tysons, VA 22102

(703) 584-8900

email: DHannah@hirschlerlaw.com

George A. Hawkins

Dunlap, Bennett & Ludwig

8300 Boone Boulevard, #550

Vienna, VA 22182

main: (703) 777-7319; direct: (571) 252-8521
email: ghawkins@dbllawyers.com

Tracy Bryan Horstkamp

The Law Office of Tracy Bryan Horstkamp
1184 Hawling Place, SW

Leesburg, VA 20175

(703) 669-4935

email: toh@horstkamplaw.com

Benjamin D. Leight

Atwill, Troxell & Leigh, P.C.

50 Catoctin Circle, N.E., Suite 303
Leesburg, VA 20176

(703) 777-4000

email: bleigh@atandlpc.com

Regina Petruzzi Neumann

Regina Petruzzi Neumann

Attorney at Law, PLLC

19415 Deerfield Avenue, #316 Suite A
Leesburg, VA 20176

(703) 777-7371

email: regina@rpnlawfirm.com

Susan M. Pesner*t (1996-1997)

Pesner Altmiller Melnick & DeMers PLC
8000 Westpark Drive, Suite 600
Tysons, VA 22102

(703) 506-9440

email: spesner@pesner.com

Amanda Hayes Rudolph
Redmon, Peyton & Braswell, LLP
510 King Street, Suite 301
Alexandria, VA 22314

(703) 684-2000

email: arudolph@rpb-law.com
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Jack C. Hanssen

Moyes & Associates, P.L.L.C.
21 North King Street
Leesburg, VA 20176-2819
(703) 777-6800

email: jack@moyeslaw.com

John H. Hawthorne

SVP, Legal/Associate General Counsel
Comstock Companies

1886 Metro Center Drive

Fourth Floor

Reston, VA 20190

(703) 230-1985

email: jhawthorne@comstockcompanies.com

Ralph E. Kipp

The Law Offices of Ralph E. Kipp, P.L.C.
10615 Judicial Drive, Suite 501
Fairfax, VA 22030

(703) 352-8080

email: rkipp@kipp-law.com

Paul H. Melnick* (2011-2012)

Pesner, Altmiller, Melnick & DeMers, PLC
8000 Westpark Drive, Suite 600

Tysons, VA 22102

(703) 506-9440

email: pmelnick@pesner.com

Andrew A. Painter

Walsh, Colucci, Lubeley & Walsh, P.C.
One East Market Street, Suite 300
Leesburg, VA 20176-3014

(703) 737-3633 ext. 5775

email: apainter@thelandlawyers.com

Michelle A. Rosati

Holland & Knight

1650 Tysons Boulevard, Suite 1700
Tysons, VA 22102

(703) 720-8079

email: michelle.rosati@hklaw.com

Jordan M. Samuel

Asmar, Schor & McKenna, P.L.L.C.

5335 Wisconsin Avenue, N.W., Suite 400
Washington, D.C. 20015

(202) 244-4264

email: jsamuel@asm-law.com
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Lawrence M. Schonberger* (2001-2002)
Sevila, Saunders, Huddleston & White, PC
30 North King Street

Leesburg, VA 20176

(703) 777-5700

email: LSchonberger@sshw.com

David W. Stroh

2204 Golf Course Drive
Reston, VA 20191

(703) 716-4573

email: davidwstroh@gmail.com

Benjamin C. Winn, Jr.

Benjamin C. Winn, Jr, Esquire P.L.C.
3701 Pender Drive, Suite 300
Fairfax, VA 22030

(703) 652-9719

email: bwinn@nvrinc.com

Theodora Stringham

Offit Kurman, P.A.

8000 Towers Crescent Drive, Suite 1500
Tysons Corner, VA 22182

(703) 745-1849

email: tstringham@offitkurman.com

Lucia Anna Trigianit

MercerTrigiani

112 South Alfred Street

Alexandria, VA 22314

(703) 837-5000; direct: (703) 837-5008
email: Pia.Trigiani@MercerTrigiani.com

Eric V. Zimmerman

Rogan Miller Zimmerman, P.L.L.C.

50 Catoctin Circle, N.E., Suite 300
Leesburg, VA 20176

(703) 777-8850

email: ezimmerman@rmzlawfirm.com

Southside Region

Thomson Lipscomb
Attorney at Law

89 Bank Street

P.0. Box 310

Boydton, VA 23917

(434) 738-0440

email: janersi@kerrlake.com

Tidewater Region

Robert C. Barclay, IV

Cooper, Spong & Davis, P.C.
P.0. Box 1475

Portsmouth, VA 23705

(757) 397-3481

email: rbarclay@portslaw.com

Jon W. Brodegard

Old Republic Title

Old Republic Insurance Group

7960 Donegan Drive, Suite 247
Manassas, VA 20109

(757) 577-2606

email: jorodegard@oldrepublictitle.com

Michael E. Barney* (1987-1988)
Kaufman & Canoles, P.C.

P.O. Box 626

Virginia Beach, VA 23451-0626
(757) 491-4040

email: mebarney@kaufcan.com

Richard B. Campbell

Richard B. Campbell, P.L.C.
129 N. Saratoga Street, Suite 3
Suffolk, VA 23434

(757) 809-5900

email: rcampbell@law757.com
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Paula S. Caplinger*{ (2003-2004)

Vice President and Tidewater Agency Counsel
Chicago Title Insurance Company

Fidelity National Title Group

P.0. Box 6500

Newport News, VA 23606

(757) 508-8889

email: caplingerP@ctt.com

Brian O. Dolan

DolanReid PLLC

12610 Patrick Henry Drive, Suite C
Newport News, VA 23602

(757) 320-0257

email: bdolan@dolanreid.com

Pamela J. Faber

BridgeTrust Title Group

One Columbus Center, Suite 200

Virginia Beach, VA 23462

office: (757) 605-2015; cell: (757) 469-6990
email: pfaber@bridgetrusttitie.com

Howard E. Gordon*1 (1982-1983)
Williams Mullen

999 Waterside Drive, Suite 1700
Norfolk, VA 23510

(757) 629-0607

email: hgordon@williamsmullen.com

Joshua M. Johnson

Managing Attorney

Property Law Group, P.L.L.C.

(757) 206-2945

email: jmjohnson@propertylawgrouppllic.com

Naveed Kalantar

Garriott Maurer, PLLC

5041 Corporate Woods Drive, Suite G180
Virginia Beach, VA 23462

(757) 530-9593

email: Nkalantar@garriottmaurer.com

Ray W. King

Vandeventer Black LLP

101 W. Main Street

500 World Trade Center
Norfolk, VA 23510

direct: (757) 446-8527

email: rking@vanblacklaw.com

Vanessa S. Carter

Vandeventer Black LLP

101 West Main Street

500 World Trade Center

Norfolk, VA 23510

(757) 446-8505

email: vecarter@vanblacklaw.com

Alyssa C. Embree

Williams Mullen

999 Waterside Drive, Suite 1700
Norfolk, VA 23510

(757) 629-0631

email: aembree@williamsmullen.com

Thomas Gladin

Flora Pettit, P.C.

90 North Main Street, Suite 201
Harrisonburg, VA 22803

(540) 437-3109

email: tbg@fplegal.com

Ann A. Gourdine

115 High Street

Portsmouth, VA 23704

(757) 397-6000

email: aagourdine@gmail.com

Kristen R. Jurjevich

Pender & Coward, P.C.

222 Central Park Avenue, Suite 400
Virginia Beach, VA 23462

(757) 490-6261

email: krj@pendercoward.com

A. Garrett Kelly

Williams Mullen

222 Central Park Avenue, Ste 1700
Virginia Beach, VA 23462

(757) 687-7538

Email: gkelly@williamsmullen.com

Charles (Chip) E. Land* (1997-1998)
Kaufman & Canoles, P.C.

150 W. Main Street, Suite 2100
P.0. Box 3037

Norfolk, VA 23510-1665

(757) 624-3131

email: celand@kaufcan.com
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Charles M. Lollar* (1992-1993)

Lollar Law, PLLC

109 E. Main Street, Suite 501

Norfolk, VA 23510

office: (757) 644-4657; cell: (757) 735-0777
email: chuck@lollarlaw.com

Cynthia A. Nahorney

Fidelity National Title Insurance Corporation
Commonwealth Land Title Insurance Company
150 West Main Street, Suite 1615

Norfolk, VA 23510

(757) 216-0491

email: cynthia.nahorney@fnf.com

Harry R. Purkey, Jr.

Harry R. Purkey, Jr., P.C.
303 34th Street, Suite 5
Virginia Beach, VA 23451
(757) 428-6443

email: hpurkey@hrpjrpc.com

Stephen R. Romine* (2002-2003)
Williams Mullen

222 Central Park Avenue, Suite 1700
Virginia Beach, VA 23462-3035
(757) 473-5301

email: sromine@williamsmullen.com

William W. Sleeth, Il

Gordon & Rees, LLP

5425 Discovery Park Boulevard, Suite 200
Williamsburg, VA 23188

(757) 903-0869

email: wsleeth@grsm.com

Susan B. Tarley

Tarley Robinson, P.L.C.

4801 Courthouse Street, Suite 122
Williamsburg, VA 23188

(757) 229-4281

email: starley@tarleyrobinson.com

Andrae J. Via

Associate General Counsel
Ferguson Enterprises, LLC

751 Lakefront Commons
Newport News, VA 23606

(757) 9694170

email: andrae.via@ferguson.com

Christy L. Murphy

Bischoff & Martingayle

Monticello Arcade

208 East Plume Street, Suite 247

Norfolk, VA 23510

(757) 965-2793

email: cimurphy@bischoffmartingayle.com

William L. Nusbaum* (2013-2014)
Williams Mullen

1700 Dominion Tower

999 Waterside Drive

Norfolk, VA 23510-3303

(757) 629-0612

email: wnusbaum@williamsmullen.com

Cartwright R. Reilly

Williams Mullen

222 Central Park Avenue, Suite 1700
Virginia Beach, VA 23462

(757) 473-5312

email: creilly@williamsmullen.com

Tyler J. Rosa

Williams Mullen

222 Central Park Avenue, Suite 1700
Virginia Beach, VA 23462

(757) 282-5052

email: trosa@williamsmullen.com

Allen C. Tanner, Jr.

701 Town Center Drive, Suite 800
Newport News, VA 23606

(757) 5959000

email: atanner@jbwk.com

Benjamin P. Titter

Richmond Redevelopment and Housing
Authority

901 Chamberlayne Parkway

Richmond, VA 23220

(804) 489-7256

email: ben.titter@rrha.com

Susan S. Walker* (2015-2016)
Jones, Walker & Lake

128 S. Lynnhaven Road
Virginia Beach, VA 23452
(757) 486-0333

email: swalker@jwlpc.com
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Edward R. Waugamant

1114 Patrick Lane

Newport News, VA 23608

(757) 897-6581

email: EdWaugamanJD@gmail.com

K. Wayne Glass

Poindexter Hill, P.C.

P.0. Box 353

Staunton, VA 24402-0353
(540) 943-1118

email: kwg24402@gmail.com

Whitney Jackson Levin* (2017-2018)
Miller Levin, P.C.

128 West Beverley Street

Staunton, VA 24401

(540) 885-8146

email: whitney@millerlevin.com

Stephen C. Gregory

1334 Morningside Drive
Charleston, WV 25314

cell: (703) 850-1945

email: 75cavalier@gmail.com

Jean D. Mumm* (2007-2008)
Gentry Locke

10 Franklin Road SE, Suite 900
Roanoke, VA 24011
540-983-9323

Email: Mumm@gentrylocke.com

C. Cooper Youell, IV*(2014-2015)
Whitlow & Youell, P.L.C.

28A Kirk Avenue, SW

Roanoke, VA 24011

(540) 904-7836

email: cyouell@whitlowyouell.com

Mark D. Williamson

McGuireWoods, L.L.P.

World Trade Center, Suite 9000

101 W. Main Street

Norfolk, VA 23510

(757) 640-3713

email: mwilliamson@mcguirewoods.com

Valley Region

Western

James L. Johnson

Wharton, Aldhizer & Weaver, P.L.C.
100 South Mason Street

P.0. Box 20028

Harrisonburg, VA 22801

(540) 434-0316

email: jjohnson@wawlaw.com

Mark N. Reed

President/CEO

Pioneer Bank

P.0. Box 10

Stanley, VA 22851

(540) 778-6301

email: mnreed@pioneerbks.com

Region

David C. Helscher*t (1986-1987)
OPN Law

3140 Chaparral Drive, Suite 200 C
Roanoke, VA 24018

(540) 725-8182

email: dhelscher@opnlaw.com

Maxwell H. Wiegard

Gentry Locke

SunTrust Plaza

10 Franklin Road, S.E., Suite 900
Roanoke, VA 24011

(540) 983-9350

email: mwiegard@gentrylocke.com
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HONORARY AREA REPRESENTATIVES (INACTIVE)

Joseph M. Cochran* (2009-2010)
177 Oak Hill Circle
Sewanee, TN 37375

Edward B. Kidd* (1988-1989)
Troutman Sanders Building

1001 Haxall Point

Richmond, VA 23219

(804) 697-1445

email: ed.kidd@troutmansanders.com

R. Hunter Manson*

R. Hunter Manson, P.L.C.
P.0. Box 539

Reedyville, VA 22539
(804) 453-5600

Joseph W. Richmond, Jr.*t (1985-1986)
McCallum & Kudravetz, P.C.

250 East High Street

Charlottesville, VA 22902

main: (434) 293-8191 direct: (434) 220-5999
email: jwr@mkpc.com

Robert E. Hawthorne* (1993-1994)

Hawthorne & Hawthorne

P.0. Box 603

Kenbridge, VA 23944

Kenbridge Office: (434) 676-3275
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email: rehawthorne@hawthorne-hawthorne.com

Michael M. Mannix* (1994-1995)
Holland & Knight, L.L.P.

1600 Tysons Boulevard, Suite 700
McLean, VA 22102

(703) 720-8024

email: michael.mannix@hklaw.com

G. Michael Pace, Jr.* (1991-1992)
General Counsel

Roanoke College

Office of the President

221 College Lane

Salem, VA 24153

(540) 375-2047

email: gpace@roanoke.edu

Michael K. Smeltzer* (1998-1999)
Woods, Rogers & Hazlegrove, L.C.
P.O. Box 14125

Roanoke, VA 24038

(540) 983-7652

email: smeltzer@woodsrogers.com
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COMMITTEE CHAIRPERSONS AND OTHER SECTION CONTACTS

Standing Committees
FEE SIMPLE Membership
Co-Chairs Chair

Stephen C. Gregory

1334 Morningside Drive
Charleston, WV 25314

cell: (703) 850-1945

email: 75cavalier@gmail.com

Hayden-Anne Breedlove

Old Republic Title

Old Republic Insurance Group

7960 Donegan Drive, Suite 247
Manassas, VA 20109

(804) 332-1907

email: hbreedlove@oldrepublictitle.com

Publication Committee members: Michelle A. Rosati
Shafeek Seddiq
Benjamin P. Titter

Programs

Co-Chairs

Heather R. Steele

Pesner Altmiller Melnick Demers & Steele PLC
8000 Westpark Drive, Suite 600

Tysons, Virginia 22102

(703) 506-9440

email: sarah@SandTlawgroup.com

James L. Windsor

Kaufman & Canoles, P.C.
2101 Parks Avenue, Suite 700
Virginia Beach, VA 23451
(757) 873-6308

email: jlwindsor@kaufcan.com

Committee members: Kathryn N. Bylerf
Kay M. Creasman**
Howard E. Gordon*t
Neil S. Kessler*
Jean D. Mumm*
Susan M. Pesner*t
Michele Rosati

Edward R. Waugaman

Richard B. “Rick” Chess

Chess Law Firm, P.L.C.

9211 Forest Hills Avenue, Suite 201
Richmond, VA 23235

cell: (804) 241-9999

email: rick@chesslawfirm.com

Vanessa S. Carter
Karen L. Cohen

Robert E. Hawthorne, Jr.
Larry J. McElwain*t
Harry R. Purkey, Jr.

Nana K. Yeboah

Committee members:

Technology

Chair

Matson Coxe

Wilson Elser Moskowitz Edelman & Dicker LLP
8444 Westpark Drive, Suite 510

McLean, VA 22102-5102

(703) 852-7787

email: matson.coxe@wilsonelser.com
Committee members: F. Lewis Biggs*

Kay M. Creasman*t
Christopher A. Glaser
Garland Gray

Joshua M. Johnson

Vol. XLIV, No. 2

51

Fall 2023


mailto:75cavalier@gmail.com

Commercial Real Estate

Chair

John H. Hawthorne
Croessmann & Westberg, P.C.

8000 Towers Crescent Drive, Suite 1575

Tysons, VA 22182

(703) 712-1025

email: jhh@cwattorney.com

Committee members:

Michael E. Barney*

F. Lewis Biggs*

Dianne Boyle

Richard B. “Rick” Chess
Connor J. Childress
Robert Deal

Mazin Elias

K. Wayne Glass

David C. Hannah
Alyson Harter

Will Homiller

Randy C. Howard*
James L. Johnson
Kristen R. Jurjevich
Ralph E. Kipp
Benjamin D. Leight
Whitney Jackson Levin*
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Substantive Committees

Common Interest Community

Chair

William W. Sleeth, lli

Gordon & Rees, LLP

5425 Discovery Park Boulevard, Suite 200
Williamsburg, VA 23188

(757) 903-0869

email: wsleeth@grsm.com

Committee members: Leilani Adams
Deborah M. Casey
Gregory S. Bean
Kristen L. Buck
Brendan Bunn
John C. Cowherd
Erik W. Fox
David C. Helscher*t
Brett Herbert
William A. Marr, Jr
Kathleen Panagis
Chad Rinard
Andrew Terrell
Lucia Anna Trigiana
Jerry M. Wright, Jr.
Susan Bradford Tarley

James B. Lonergan*
Rick Melnick

David Miller

Jean D. Mumm*
William L. Nusbaum*
Stephen R. Romine*
Shafeek Seddiq
Olaun Simmons
Theodora Stringham
J. Page Williams

C. Cooper Youell, IV*

Creditors’ Rights and Bankruptcy
Chair

F. Lewis Biggs* (2016-2017)
Kepley, Broscious & Biggs, P.L.C.
2211 Pump Road

Richmond, VA 23233

(804) 741-0400
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Committee members:

Nancy C. Auth
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Ethics

Co-Chairs

Edward R. Waugaman

1114 Patrick Lane

Newport News, VA 23608

(757) 897-6581

email: EdWaugamanJD@gmail.com

Blake Hegeman

Long & Foster Real Estate, Inc.

8411 Patterson Avenue

Richmond, VA 23229

(804) 349-3228

email: blake.hegeman®@longandfoster.com

Committee members: David B. Bullington
Richard B. Campbell
Todd E. Condron
Kay M. Creasman*t
Lawrence A. Daughtrey
James M. McCauley
Susan M. Pesner*t
Lawrence M. Schonberger*
Benjamin P. Titter
J. Page Williams
Eric V. Zimmerman

Residential Real Estate

Co-Chairs

Benjamin C. Winn, Jr.

Benjamin C. Winn, Jr, Esquire P.L.C.
3701 Pender Drive, Suite 300
Fairfax, VA 22030

(703) 6529719

email: bwinn@nvrinc.com

Rachel Hinson

Marriott International

Senior Manager, Governance and Compliance,
Global Mixed-Use Development

(757) 803-3816

email: Rachel.Hinson@marriott.com

Committee members:
Brooke Barden
John Brodegard
Richard Campbell
Kay M. Creasman*t
Aubrey Cross
Toula Dreifuss
Mazin Elias
Pamela B. Fairchild
Michele R. Freemyers
K. Wayne Glass
K. C. Harrison
George A. Hawkins
Blake B. Hegeman
Tracy Bryan Horstkamp

Travis Hughes

Jack Kendall
Michael P. Lafayette
Thomson Lipscomb
Michael McFarlane
Paul H. Melnick*
Hope Payne

Sarah Louppe Petcher
Harry R. Purkey
Mark N. Reed

Ben Titter

Susan S. Walker
Nana Yeboah

Eric V. Zimmerman

Land Use and Environmental
Co-Chairs

Karen L. Cohen

Gentry Locke

P.0. Box 780

Richmond, VA 23218-0780

(804) 956-2065; cell: (804) 205-4926
email: Cohen@gentrylocke.com

Lori H. Schweller
Williams Mullen
321 East Main Street, Suite 400
Charlottesville, VA 22902-3200
(434) 951-5728; cell: (804) 248-8700
email: Ischweller@williamsmullen.com
Committee members: D. Scott Foster

Valerie Long

Lindsey Rhoten

Matthew Roberts

Stephen R. Romine*

Tyler Rosa

Olaun Simmons
Maxwell H. Wiegard

Title Insurance

Chair

Cynthia A. Nahorney, Esquire

Vice President/Area Agency Counsel

Fidelity National Title Group

4525 Main Street, Suite 810

Virginia Beach, VA 23462

main: (757) 216-0491; cell: (757) 406-7977
email: cynthia.nahorney@fnf.com

Committee members:

Addison Barnhardt
Hayden-Anne Breedlove
Jon W. Brodegard
Paula S. Caplinger*t
Kay M. Creasman*t
Pamela J. Faber

Stephen C. Gregory
Cynthia Nahorney
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Edward R. Waugaman
Benjamin C. Winn, Jr.
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Virginia State Bar Real Property Section
Membership Application

1. Contact Information
Please provide contactinformation where youwishtoreceive the section’snewsletterand notices of sectionevents.

Please make check payable tothe Virginia State Bar. Yourmembership will be effective until June 30 of next
year.
I  $35.00 enclosed

3. Subcommittee Selection
Please indicate any subcommittee on which you would like to serve.

Standing Committees Substantive Committees
|  Fee Simple Newsletter | Commercial Real Estate
|  Programs | Creditors Rightsand Bankruptcy
I Membership | Residential Real Estate
|  Technology | Land Use and Environmental
| Ethics

| Title Insurance
|  Eminent Domain
I  Common Interest Community

| Law School Liaison

4. Print and return this application with dues to
Dolly C. Shaffner, Section Liaison Real Property Section
Virginia State Bar
1111 East Main Street, Suite 700
Richmond, VA 23219-0026
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